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In the Court of Appeals of the District of Columbia. 


No. 2077. 

Frederick C. Robertson, Appellant, 

vs. 

Hugh H. Gordon et al. 


o 


Supreme Court of the District of Columbia. 

In Equity. No. 28006. 

Frederick C. Robertson, Plaintiff, 
against 

Hugh II. Gordon, Marion Butler, and Josiaii M. Vale, Individ¬ 
ually and as Partners under the Firm Name and Style of Butler 
vfc Vide; George P>. Cortelvou, Secretary of the Treasury; James 
R. Garfield, Secretary of the Interior; Charles II. Treat, Treasurer 
of the United States of America, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Bill 

Filed August 26, 1908. 

In the Supreme Court of the District of Columbia. 

No. 28008. 

Frederick C. Robertson, Plaintiff, 
against 

Hugh II. Gordon, Marion Butler, and Josiaii M. Vale, Individ¬ 
ually and as Partners under the Firm Name and Style of Butler 
and Vale; George B. Cortelvou, Secretary of the Treasury; James 
R. Garfield, Secretary of the Interior; Charles H. Treat, Treasurer 
of the United States of America, Defendants. 

To the Honorable the Supreme Court of the District of Columbia, 
holding an Equity Court: 

The Plaintiff states as follows: 

(1.) That he is a citizen of the State of Washington, residing at 
Spokane, in said State, and brings this suit in his own right, as an 
1—2077a 
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attorney and counsellor-at-law, as the claimant to an undivided part 
of the moneys, properties, awards and evidences thereof hereinafter 
in this Kill of Complaint set out. 

(2.) That the defendant Hugh II. Gordon is a citizen of the State 
of Florida, residing at Biscayne, in said State, and is sued in this 
action as the claimant in his own right to an undivided part in the 
moneys, properties, awards and evidences thereof hereinafter in this 
Kill of Complaint set out. 

That the defendant Marion Butler and the defendant Josiah M. 
Yale are partners under the firm name and style of Butler and Yale, 
attorneys- and counsellors-at-law, having their and each of their place 
of business, being domiciled and to be found in the District of Co¬ 
lumbia, and they and each of them are sued herein individually and 
as such partners, and as having an indeterminate interest in and 
control and custody of the moneys, properties, awards and evidences 
thereof involved in this suit, without title to or interest in any part 
of the sum and sums claimed by plaintiff and said defendant Gordon, 
except to the several and respective use of plaintiff and said defend¬ 
ant Gordon. 

That the defendant George B. Cortelvou is the Secretary of the 
Treasury of the United State.* of America, having his office, being 
domiciled and to be found in the District of Columbia, and is sued 
as such Secretary. 

That the defendant .lames R. Garfield is the Secretary of the In¬ 
terior of the United States of America, having his office, being 
domiciled and to be found in the District of Columbia, and is sued 


as such Secretary. 

That the defendant Charles II. Treat is the Treasurer of 
2 the United States of America, having his office, being domi¬ 
ciled and to be found in the District of Columbia, and is sued 
as such Treasurer. 


(3.) That on May 12. 1894. the Indians residing on the Colville 
Reservation created in the State of Washington by Executive Order 
dated July 2, 1872, consisting of the Columbia Indians or Moses 
Band, the Xez Perce Indian* or Joseph Band, the Okanogan In¬ 
dians, the Colville Indians, and the Lake Indians, all hereinafter 


referred to as the Colville Indians, through their 


several and re¬ 


spective agents, attorney.* and representatives duly authorized, cove¬ 
nanted and agreed with Levi Maish (since deceased) and the said 
defendant Hugh II. Gordon to employ and engage the said Maish 
and the said Gordon as their attorneys and counsel to prosecute and 
collect their claims against the United States of America for pay¬ 
ment for certain lands ceded, surrendered and relinquished to the 
United States of America, agreeing to pay to said Maish and said 
Gordon a sum equal to fifteen per centum (15%) of any money or 
sums of money which might be collected for the said Indians under 
the provisions of the said contract, further agreeing that said Maish 
and said Gordon should be paid as compensation for their services the 
sum of fifteen per centum of any appropriation which might be 
made for the payment of said claims. That it was further ex¬ 
pressly agreed in the said contract that the fee stipulated as the 
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compensation of said Maish and -aid Gordon for their services was 
to be paid to them in a separate and special warrant out of any 
appropriation which should be made for the payment of said claims 
or any part thereof, and only the balance of said appropriation or 
appropriations should be distributed to the said Colville Indians; 
and that the payment of the said fees to said Maish and said Gordon 
was not to be delayed until the distribution of the said appropriation 
or appropriations to the said Colville Indians, but the disbursing 
officers of the United States Government were thereby authorized 
to issue the said separate and special warrant to pay said Maish and 
said Gordon as soon as any appropriation or appropriations for the 
payment of said claims should be available., at which time the said 
compensation was made due and payable; and said Maish and said 
Gordon agreed to take sole and absolute charge, direction and con¬ 
trol of the prosecution of the said claims and to pay all expenses 
which might be incurred bv them therein. That the said contract 
was duly executed and accepted by all the parties, and approved by 
the Commissioner of Indian Affairs on .July IT. 1894. “On condi¬ 
tion that the attorneys shall accept as full compensation for the 
services to be rendered thereunder the sum of ten per cent of the 
amount or amounts they shall recover to the Indians thereunder,” 
and on July 25, 1894, was duly approved by the Secretary of the 
Interior on the same condition. 'That as so approved the said con¬ 
tract was accepted by said Maish. for himself and said Gordon, on 
January 20. 1809. The original of the said contract will be ex¬ 
hibited to the Court and to the parties, as may be desired or ordered. 

(1.) That by the sixth paragraph thereof, the said contract was 
to continue in force for and during the term of ten (10) 
3 years from the date of its final execution and approval by 
the Commissioner of Indian Affairs and the Secretarv of the 

t/ 

Interior, to-wit: until July 26, 1904, but plaintiff avers that the said 
contract was impliedly continued in force, and is yet in full force 
and effect by virtue of the continued service thereunder, recognized, 
acquiesced in and confirmed by the United States of America, trustee 
for the said Colville Indians then and now, and bv the said Colville 
Indians, and by the Congress of the United States of America,, and 
accepted by said Maish and said Gordon, and by those claiming by, 
through and under them, or rendering service to the said Colville 
Indians which resulted in the prosecution and collection of the said 
claims in full, including plaintiff and said defendants Gordon, But¬ 
ler and Vale, to the extent that the said contract was held and con¬ 
sidered an element in determining the amount of compensation for 
such services, and for all services rendered by the said and all other 
attorneys in the said matter, as will hereinafter more fully appear. 

(o.) That said Maish and Gordon, and said defendant Gordon 
entered into arrangements and agreements with plaintiff to assist 
in prosecuting and securing the collection and payment of the said 
claims of the said Colville Indians, and in consideration of the assist¬ 
ance which plaintiff agreed to and did furnish to him, the said de¬ 
fendant Gordon agreed to and did admit plaintiff to an equal co¬ 
partnership and share with him therein, and agreed that plainliff 
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should be paid and receive certain compensation, which arrange¬ 
ments and agreements were afterwards adjudged, settled and reduced 
to writing between them in the City of Washington, District of Co¬ 
lumbia, as follows: 

March 28, 1906. 

This agreement made between F. C. Robertson and Hugh H. 
Gordon, W itnesseth, that they shall share equally in all monies ap¬ 
propriated by Congress, or allowed by the Interior Department, 
which may accrue to said Gordon or said Robertson as attorney 
fees, growing out of the rendition of services to the Colville tribe of 
Indians, whether allowed under the Maish-Gordon contract with 
said tribes, or on anv other tlieorv whatsoever, which said interest is 
to inure to either party, no matter in whose name such allowance is 
made. Both parties hereto to mutually labor to secure such allow¬ 
ance. Out of said Robertson's share he agrees to compensate R. D. 
Gwvder by a reasonable compensation. The fees to he divided he- 
tween said Robertson & said Gordon as herein provided shall he the 
net sum accruing to said Gordon, after settling with other attorneys 
under contracts heretofore made bv said Gordon. 

F. C. ROBERTSON. 
MUGII H. GORDON. 


And plaintiff at said defendant Gordon's request agreed to and did 
advance to him a certain sum of money to aid in the prosecution 
of said claim, to l>e repaid out of the moneys awarded to said de¬ 
fendant Gordon for account of such services, which advance is evi¬ 
denced by said defendant Gordon’s acknowledgement in writing, 
in the words and figures following: 


Biscayne, Florida, M'ch 2\st, 1906. 


$150.00. 

Received of F. 0. Robertson, of Spokane, W ashington, one hun¬ 
dred <fc fifty dollars, with which to pav expenses of trip to Washing¬ 
ton, D. C., to look after the interests of Gordon. Gwydir and Robert¬ 
son in the matter of the claims of the Indians of the Colville Reser¬ 
vation against the 1*. S. Government. In case we succeed in col¬ 
lecting said claim. I agree that out of my share of the profits, I will 
repav to said Robertson the said one hundred and fifty dollars. 
($150.00.) 

Ill GIT II. GORDON. 


whereby plaintiff and said defendant Gordon were thereby given 
an undivided equal share and ownership in and a lien upon their 
respective claims, each upon the other’s, and upon any award and 
awards made on account of the same, and upon any warrant, draft, 
cheque or other evidence of indebtedness which might be issued in 
payment thereof, and upon the proceeds of any such warrant, draft, 
cheque or other evidence of indebtedness, and upon the fund created 
by law or in any manner for the payment and satisfaction of the 
said claim. The originals of said agreement, acknowledgment and 
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receipt will be produced at the hearing, and whenever requested by 
the Court or any party to this suit. 

(b.) That such prosecution of said claims followed that the same 
were recognized, collected and paid by the United States of America 
to the said Colville Indians, who accepted the same, as follows: 

Public, No. 258. 

An Act making appropriations for the current and contingent ex¬ 
penses of the Indian Department, for fulfilling treaty stipulations 
with various Indian tribes, and for other purposes, for the fiscal 
year ending June thirtieth, nineteen hundred and seven. 

* * * * * * * 


Colville Reservation. 


To carry into effect the agreement bearing date May ninth, eight¬ 
een hundred and ninety-one, entered into between the Indians re¬ 
siding on the Colville Reservation and commissioners appointed 
by the President of the United States under authority of the Act of 
Congress approved August nineteenth, eighteen hundred and ninety, 
to negotiate with the Colville and other bands of Indians on said 
Colville Reservation for the cession of such portion of said reserva¬ 
tion as said Indians might. l>e willing to dispose of, there shall be 
set aside and held in the Treasury of the United States for the use 
and benefit of said Indians, which shall at all times be subject to 
the appropriation of Congress and payment to said Indians, in full 
payment for one million five hundred thousand acres of land opened 
to settlement by the Act of Congress “To provide for the opening of 
a part of the Colville Reservation in the State of Washington, and 
for other purposes,” approved July first, eighteen hundred 
5 and ninety-two, the sum of one million five hundred thousand 
dollars, and jurisdiction is hereby conferred upon the Court 
of Claims to hear, determine and render final judgment in the 
name of Butler and Vale (Marion Butler and Josiah M. Vale), at¬ 


torneys and counsellors-at-law. of the city of Washington, District 
of Columbia, for the amount of compensation which shall be paid 
to the attorneys who have performed services as counsel on behalf 


of said Indians in the prosecution of tlie claim of said Indians for 
payment for said land, and in determining the amount of compen¬ 
sation for such services the court may consider all contracts or 


agreements heretofore entered into by said Indians with attorneys 
who have represented them in the prosecution of said claim, and 
also all services rendered by said attorneys for said Indians in the 
matter of said claim. Petition hereunder shall be filed in said 


court by the said attorneys (Puller and Vale), within thirty days 
from the passage of this Act, and the Attorney General shall appear 
on behalf of the defendants, and said cause shall be given preference 
for immediate bearing in said court, and the Secretary of the Treas¬ 
ury is hereby authorized and directed to pay the sum of money so 
awarded by said court to the said attorneys ( Butler and Vale), upon 
the rendition of final judgment, out of the said sum herein set apart 
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or appropriated for the benefit of said Indians, and payment of said 
judgment shall he in full compensation to all attorneys who have 
rendered services to said Indians in the matter of their said claim, 
the same to he apportioned among said attorneys by said Butler 
and Yale as agreed among themselves: Provided, That before any 
money is paid to any attorney having an agreement with Butler 
and Yale as to the distribution of said fees, each of the same shall 
execute and deliver to the Secretarv of the Interior a satisfaction 


and discharge of all claims and demands for services rendered said 


Indians in the matter of their said claim. Approved. June 21, 1908. 
(34 Stats., 325.) 


and the slid fund, except so much thereof as already has been ap¬ 
propriated and paid to and received by the said Colville Indians is 
held in trust in the Treasury of the United States subject to the claim 
and liens of this plaintiff and the said defendants Butler, Yale and 
Gordon. 

That an appropriation was made by Congress for a payment to the 
said Colville Indians, by the Act of Congress, Public 154 (IT. R. 
22580), entitled: 


An act making appropriations for the current and contingent ex¬ 
penses of the Indian Department, for fulfilling treaty stipulations 
with various Indian Tribes, and for other purposes, for the fiscal 
year ending June thirtieth, nineteen hundred and eight. 

******* 

In part payment to the Indians residing on the Colville Reserva¬ 
tion for the cession by said Indians to the United States of one 
million five hundred thousand acres of land opened to settlement 
by an Act of Congress “To provide for the opening of a part 
8 of the Colville Reservation in the State of Washington, and 
for other purposes,” approved July first, eighteen hundred 
and ninety-two. being a part of the full sum set aside and held in the 
Treasury of the United States in payment for said land under the 
terms of the act approved June twenty-first, nineteen hundred and 
six, ratifying the agreement ceding said land to the United States 
under date May ninth eighteen hundred and ninety-one, three 
hundred thousand dollars, said sum of three hundred thousand dol¬ 
lars to be paid to or expended for the l>enefit of said Indians under 
the direction of the Secretary of the Interior. 

Approved March 1, 1907. 

and said full sum of three hundred thousand dollars has been paid 
to and received by the said Colville Indians as a first payment of 
one-fifth the sum recovered bv and for them as a result of the suc¬ 
cessful prosecution of their said claim against the United States 
of America, as aforesaid. 

That an appropriation has been made for a further payment from 
the said trust fund to the said Colville Indians, by the Act of Con¬ 
gress, Public 104 (IT. R. 15219). entitled: 
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An act making appropriations for the current and contingent ex¬ 
penses of the Indian Department, for fulfilling treaty stipulations 
with various Indian tribes and for other purposes, for the fiscal 
year ending June thirtieth, nineteen hundred and nine. 

******* 

For the second of five installments to the Indians residing on the 
Colville Reservation for the cession by said Indians to the United 
States of one million five hundred thousand acres of land opened 
to settlement by an Act of Congress “To provide for the opening of 
a part of the Colville Reservation in the State of Washington, and 
for other purposes,” approved July first, eighteen hundred and 
ninety-two, being a part of the full sum set aside and held in the 
Treasury of the United States in payment for said land under the 
terms of the Act approved June twenty-first, nineteen hundred and 
six, ratifying the agreement ceding said land to the United States 
under date of May ninth, eighteen hundred and ninety-one, three 
hundred thousand dollars, to be expended for the benefit of said 
Indians in accordance with the provisions of the said Act setting 
aside in the Treasury the money in payment for the land ceded. 
Approved, April 30, 1908. 

And plaintiff avers that unless subjected to the payment and satis¬ 
faction of his and the other claims herein referred to for services 
in prosecuting and collecting the said sum set aside and held in the 
Treasury under the said Act of Congress of June 21, 1900, the full 
sum of three hundred thousand dollars, the second installment of 
payment, will in like manner be paid over to and received by the 
said Colville Indians, as well as the whole of the remainder of said 
sum of one million five hundred thousand dollars, set apart 
7 for the benefit of the said Colville Indians, to plaintiff’s irrep¬ 
arable harm and injury. 

(7.) That under and by virtue of the said Act of Congress of 
June 21, 1900, said Butler and Yale (Marion Butler and Josiah M. 
Vale), defendants as aforesaid, duly entered suit No. 29520, in the 
United States Court of Claims, at Washington, District of Columbia, 
against the United States of America and the Indians residing on 
the Colville Reservation, for the amount of compensation which 
should be paid to the attorneys who had performed services as coun¬ 
sel on behalf of the said Colville Indians in the prosecution and 
collection of the claim of the said Colville Indians for payment for 
the said land “out of the said sum * * * set apart or appropri¬ 

ated for the benefit of said Indians,” payment of said judgment to 
be in full compensation to all attorneys who had rendered service to 
said Indians in the matter of their said claim. That thereafter such 
proceedings were had in the said suit in the said Court of Claims that 
on May 25, 1908, the following order, judgment and decree were 
dulv entered by said Court therein: 
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Conclusion of Law. 

Upon the foregoing findings of fact the court decides, as conclusion 
of law. that claimants he awarded judgment as follow*?: 

Benjamin Miller, administrator of the estate of Levi Maish, de¬ 
ceased. the sum of six thousand dollars ($6,000). 

Hugh H. Gordon, the sum of fourteen thousand dollars ($14,000). 

Marion Butler, the sum of twenty thousand dollars ($*20,000). 

Josiah Yale, the sum of ten thousand dollars ($10,000). 

Daniel B. Henderson, the sum of five thousand dollars ($5,000). 

Heber J. May. the sum of three thousand dollars ($3,000). 

Frederick C. Robertson, the sum of two thousand dollars ($*2,000). 

* * * * * * * 

Opinion. 

The court, after full consideration of the subject-matter, taking 
into account the attitude of and the valuable assistance rendered by 
the Department of the Interior, makes the following allowances: 


To Benjamin Miller, administrator 

Maish. deceased . 

To Hugh H. Gordon. 

To Marion Butler. 

To Josiah Yale . 

To Daniel B. Henderson . 

To Heber J. Mav . 

To Frederick C. Robertson. 


of the estate of Levi 


$ 6 , 000 . 

$14,000. 

$ 20 , 000 . 

$ 10 , 000 . 

$5,000. 

$3,000. 

$ 2 , 000 . 


8 Motion for new trial filed herein will be overruled and 

judgment awarded the claimants as set forth above. All other 
petitions and intervening petitions are dismissed. 

Mav 25, 1908. 

%> * 


Which said findings, judgment, award and decree are about to be 
duly certified by the Court of Claims to the Treasury Department of 
the United States of America for payment in accordance with the 
aforesaid Act of Congress of June 21. 1906 adjudging the said claim 
of the said Colville Indians against the United States of America. 

(9.) That in puisuance of the said Act of Congress of June 21, 
1906, there was appropriated by an act of the Congress of the United 
States of America approved March 1, 1907, the sum of three hun¬ 
dred thousand dollars ($300,000), as the first installment of said 
sum of one million five hundred thousand dollars ($1,500,000), 
which said sum of three hundred thousand dollars ($300,000), has 
been duly paid to and received by the said Colville Indians; that 
there was appropriated by the said Act of Congress of the United 
States of America approved April 30, 1908, and is now in the Treas¬ 
ury of the United States the sum of three hundred thousand dollars 
($300,000). as the second of five installments of payment for^A'* 
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said lands, of which last mentioned installment the sum of sixty 
thousand dollars ($60,000), is subject to be drawn therefrom in a 
lump sum to the order of or by said defendants Butler and Vale, 
or the sum of fourteen thousand dollars ($14,000), to the order of or 
by said defendant Gordon, and the sum of two thousand dollars 
($2,000), to the order of or by said plaintiff Robertson, under the 
provisions of the said several acts of Congress hereinbefore recited, 
and by virtue of the findings, judgment, award and decree of the 
said Court of Claims duly entered as aforesaid on May 25, 1908, 
in the said ease in the said court entitled Butler and Vale (Marion 
Butler and Josiah M. Vale), against the United States and the 
Indians residing on the Colville Reservation, No. 29526, and said 
withdrawals of three hundred thousand dollars ($300,000) by or 
for the said Colville Indians, and of sixty thousand dollars ($30,000), 
and of fourteen thousand dollars ($14,000), respectively by or for 
the parties to whom awarded in the above entitled suit is threatened 
and imminent, to the irreparable injury of this plaintiff unless the 
same shall be restrained and controlled bv the order of this court. 

(8.) That the services rendered by plaintiff and by said defendant 
Gordon were extensive, laborious and important, and so recognized 
and adjudged by the said Court of Claims, which duly awarded to 
the said 


Hugh H. Gordon . $14,000. 

Frederick C. Robertson. 2,000. 


$16,000, 


9 as the value of their joint and several services to the said Col¬ 
ville Indians in securing the payment and collection of their 
said claim, to bo directly taxed and paid by the said Colville Indians 
out of the sum and sums appropriated by Congress and set aside and 
held in the Treasure of the United States of America for the use and 
benefit of the said Colville Indians, but the said Court of Claims made 
no judgment, decree or division between the parties in respect of any 
agreements or contracts among themselves, as and for compensation 
for services or expenses rendered by one of said attorneys for, or 
jointly with another, and such matter of agreement, contract or 
division was not submitted to and was not before the said court, but 
was expressly disclaimed by the said court in its said decision, which 
adjudged only the claims and demands of the several attorneys di¬ 
rectly against and for the benefit of the said Colville Indians, for 
which they were or would have been responsible under the said 
Maish-Gordon agreement, or the said Act of Congress of June 21, 
1908, or otherwise by reason of valuable services actually rendered 
for them and their benefit, and against and payable directly out of 
the said fund in the Treasury of the United States; and plaintiff 
avers that he is entitled to share equally in the gross sum of sixteen 
thousand dollars ($16,000), awarded to said defendant Gordon and 
himself in the proportion of eight thousand dollars ($8,000), to 
each, and to have repaid to him, said plaintiff, out of said defendant 
Gordon’s undivided one-lialf share thereof, the further sum of one 
2—2077a 
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hundred and fifty dollars ($150), advanced by plaintiff to said de¬ 
fendant (Jordon, as hereinabove set forth, that is to say, of the gross 
sum of sixteen thousand dollars ($16,000), aforesaid. 


plaintiff' is entitled to. $8,150. 

and said defendant Gordon to. 7,850. 


$16,000. 


and plaintiff hereby offers to and does submit the said award stand¬ 
ing in his own name as aforesaid, and the proceeds thereof and of 
any warrant, draft, cheque or other evidences of indebtedness issued 
in payment, or that may be issued in payment thereof, to the order, 
process and judgment of this court, 

(9.) Plaintiff further represents and shows to the court that the 
said fund in the Treasury of the United States is a trust fund, so 
declared by the said Act of Congress of June 21, 1906, heretofore 
referred to. and that the said sum of sixty thousand dollars ($60,- 
000), of said gross appropriation of three hundred thousand dollars 
($300,000), is held as a part of such trust fund specifically charged 
with the claims of the attorneys who are parties hereto and others, 
upon which they jointly and severally have a lien by reason of the 
premises, and plaintiff, pursuant to the provisions of the said Act 
of Congress has notified the Secretaries of the Interior and of the 
Treasury of the United States of America of his claim and lien upon 
the said fund, and specifically upon the portion thereof 
10 awarded to said defendant Gordon, and of his own right and 
title to the part thereof hereinbefore set out, and that plain¬ 
tiff may receive and draw the whole of said award and awards to 
which he claims to be entitled from the Treasury of the United 
States. Plaintiff further represents to the court and alleges the fact 
to be that unless the said defendants Butler. Yale and Gordon are 
restrained and enjoined from executing and delivering to the Secre¬ 
tary of the Interior a satisfaction and discharge of all claims and 
demands for services rendered the said Colville Indians in the matter 
of their said claim, and from receiving the said award and awards, 
and the said Secretary of the Treasury be restrained from paying 
the sum and sums of money so awarded bv the said Court of Claims 
to the said defendants named, and the said Treasurer of the United 
States be restrained from issuing any warrant, draft, cheque or other 
evidence of indebtedness in payment of the same, and from paying 
any warrant., draft, cheque or other evidence of indebtedness issued 
bv proper authority for the payment of the said award and awards, 
and the Secretary of the Interior be restrained from receiving said 
satisfaction and discharge aforesaid, and the said defendant Gordon 
be enjoined and restrained from assigning, transferring or encum¬ 
bering the sum awarded to him as aforesaid, that the said award and 
awards will be paid to the said defendant Gordon, and to the said 
defendants Butler and Yale in pursuance of the award, judgment 
and decree of the said Court of Claims aforesaid, and the said sum 
so awarded to the said defendant Gordon, including plaintiff’s un¬ 
divided interest and ownership therein may be assigned and en- 
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cumbered by him, thereby occasioning and necessitating a mul¬ 
tiplicity of suits to the great and irreparable loss and injury of 
plaintiff, for all which he will be remediless in a court of law. 
Copies of plaintiff’s notices to and requests upon the said Secretaries 
of the Treasury and Interior and the Treasurer of the United States 
of America are annexed hereto and marked for identification Plain¬ 
tiff’s Exhibits, A, B, and C, respectively. 

(10.) That should defendant Gordon get possession and control 
of the said warrants, drafts, cheques or other evidences of indebted¬ 
ness which may or might be issued in payment of the said claim 
and award, as plaintiff verily believes and so avers, he will leave 
the jurisdiction of this court with the same, or the cash proceeds 
thereof, and remove the same out of the jurisdiction and beyond 
the reach of the process of this court to the State of Florida, to the 
great and irreparable injury of plaintiff. That should the said de¬ 
fendant Gordon assign or transfer the sum so as aforesaid awarded 
to him in the judgment and decree of the said Court of Claims, or 
his claim thereto., a multiplicity of suits would thereby be necessi¬ 
tated to the like injury of plaintiff. That the said defendant Gordon 
has no property of any kind in the District of Columbia, and that 
a judgment at law against him would not be valuable, and that the 
money could not be made by execution or other process out of any 
known assets of the said defendant in the District of Columbia, as 
plaintiff is informed and believes, and so upon information and belief 
states. Plaintiff is uninformed whether said defendant Gordon 
has any financial standing, responsibility or property at the place 
of his residence in Florida or elsewhere, but upon informa- 
11 tion and belief alleges that he has no property or means of 
anv kind in the District of Columbia, and none elsewhere 
sufficient to meet and discharge the amount of the said award and 
awards, or the part thereof due and belonging to plaintiff by virtue 
of the premises. Plaintiff further avers that he has an equitable 
lien upon and an undivided interest and ownership in the said award 
and awards to said defendant Gordon and himself, and in and upon 
the proceeds thereof in said defendant Gordon’s hands, and in the 
hands of the said defendants Butler and Vale to the use of said 
defendant Gordon, to the extent of one-half the gross sum awarded 
to both, to-wit: to eight thousand dollars ($8,000), and to the fur¬ 
ther sum of one hundred and fifty dollars ($150), so advanced as 
aforesaid to said defendant Gordon, making a total of eight thousand 
one hundred and fifty dollars ($8,150) ; and because he will be 
remediless in law, and the interposition of this Court of Equity is 
essential to prevent a multiplicity of suits and irreparable loss, in¬ 
jury and damage to him. 

Wherefore, the premises considered, plaintiff prays: 

(1.) That the said Hugh H. Gordon, Marion Butler and Josiah 
M. Vale, individually and as partners in the practice of the law 
under the firm name and style of Butler and Vale, George B. Cortel- 
vou, Secretary of the Treasury, James R. Garfield,. Secretary of the 
Interior, and Charles TT. Treat, Treasurer of the United States of 
America, be made parties defendant to this Bill of Complaint, and 
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that the writ of subpoena of the United States of America may issue 
to them and each of them, commanding them and each of them to 
appear on a day certain and answer this Hill of Complaint, but with¬ 
out oath, all answers under oath l>eing hereby expressly waived, and 
to stand and abide bv such orders and decrees as the court mav from 
time to time adjudge and enter in the premises. 

(2.) That the said defendant Hugh 11. Gordon, and his agents, 
attorneys, and representatives, and each of them, may be enjoined 
and restrained by the order of this court from applying for or re¬ 
ceiving from the United States of America, or any otlicer of the 
United States, or from any person or persons, if in his or their pos¬ 
session, any warrant, draft, cheque., money or other evidences of in¬ 
debtedness. or the proceeds of any warrant, draft, cheque, money or 
other evidences of indebtedness in settlement of the said award and 
awards to said defendant Gordon individually, or to or through the 
said defendants Butler and Vale, or either of them, and from trans¬ 
ferring, assigning or encumbering the same pending the final deter¬ 
mination of this cause; and that upon the final hearing herein the 
same may be made permanent. 

(3.) That the said defendants Marion Butler and Josiah M. Vale, 
individually and as partners aforesaid, and their and each of their 
agents, attorneys and representatives may be enjoined and restrained 
by the order of this court from collecting or receiving from the 
United States of America, or any ofiicer thereof, or from any person 
having the same in possession, and from paying to or delivering to 
the said defendant Gordon, or to any person for him or for his ac¬ 
count, or to any other person, any warrant, draft., cheque or 
12 evidence of indebtedness or the proceeds of any warrant, 
cheque, draft or evidence of indebtedness issued in settlement 
of the said award and awards to said defendant Gordon or to plain¬ 
tiff, except as may be directed by this court. 

(4.) That the said defendant George B. Cortelyou, Secretary of 
the Treasury of the United States, may be enjoined and restrained 
by the order of this court from paying to the said defendants Gordon, 
Butler and Vale, and to any other person or |>ersons any sum of 
money in settlement of the said award to the said defendant Gordon, 
and from signing, approving or allowing any warrant, draft, cheque 
or other evidence of indebtedness to anv one in settlement of the 
same, and from paying out to any one any portion of the said sum of 
sixteen thousand dollars ($16,000), the subject matter of this suit, 
except as may In? directed by this court in furtherance of the objects 
of this bill. 

(5.) That the said defendant James R. Garfield. Secretary of the 
Interior of the United States may be enjoined and restrained by the 
order of this court from receiving from the said defendants Gordon, 
Butler and Vale, and from any other person or persons., a satisfac¬ 
tion or discharge of all or any claim and demand for services ren¬ 
dered to the said Colville Indians in the matter of their said claim 
hereinabove set forth, except as may be directed by this court. 

(6.) That the said defendant Charles II. Treat, Treasurer of the 
United States may be enjoined and restrained bv the order of this 
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court from issuing or delivering to the said defendants Gordon, 
Butler and Yale, and to any other person or persons, any warrant, 
draft, cheque, or other evidence of indebtedness or money in settle¬ 
ment of the said award to the said defendant Gordon, except as 
may be specifically ordered by the court in furtherance of the objects 
of this suit. 

(7.) That the said defendants Marion Butler and Josiah M. Vale, 
individually and as co-partners in law under the firm name and style 
of Butler and Yale mav by the order and decree of this court be ad- 
judged to have no title or interest in or to any part of the sum and 
sums so as aforesaid awarded to plaintiff and to said defendant 
Gordon, and that they and each of them may be ordered to do and 
perform any and all acts proper and necessary to enable the same to 
be transferred to, deposited in and duly distributed by this court as 
herein prayed, and further abide the order of the court in the prem¬ 
ises. 

(8.) That a receiver or receivers may be appointed by this court, 
according to the usage, practice and rules thereof, to collect, take and 
receive from the Treasurer of the United States of America, and from 
any officer or person having custody thereof the amount of said 
award or awards, or any warrant, draft., cheque or money derived 
from any warrant, draft, cheque or other evidence of indebtedness 
issued or to be issued by the United States in payment and settle¬ 
ment of the said award and awards to the said defendant Hugh IT. 
Gordon, and to the said defendants Marion Butler and Josiah M. 
Yale to the use of the said defendant Gordon, and to plaintiff, and 
either and all of them, and to dispose of and account for said 
13 warrant or warrants, draft or drafts, cheque or cheques, evi¬ 
dences of indebtedness or money, as this court may herein¬ 
after direct. 

(0.) That plaintiff may be adjudged to have a just and equitable 
lien upon and interest and ownership in the said awards to himself 
and to said defendant Gordon, and in and to the fund derived or to 
be derived from any warrant, draft, cheque or other evidence of in¬ 
debtedness issued or to be issued in payment of the said award and 
awards to the extent of eight thousand one hundred and fifty dollars 
($8,lo0), and to the like extent upon the aforesaid trust fund in the 
Treasury of the United States subject to the payment of said award 
and awards, and that the receiver or receiver hereafter to be ap¬ 
pointed by this court be directed, after the payment of the costs of 
this suit to pay the said sum of eight thousand one hundred and fifty 
dollars ($8,17)0), to plaintiff, and to distribute and pay out the bal¬ 
ance of the said fund as to equity and good conscience may seem fit, 
and this court may order and direct. 

(10.) And plaintiff prays for such other and further relief as 
shall be meet and agreeable to equity, and for costs of suit. 

F. C. ROBERTSON, Plaintiff. 

GEO. H. PATRICK, 

Solicitor s for Plaintiff. 


14 


FREDERICK C. ROBERTSON \ S. ill'GlI II. GORDON ET AL. 


United States of America, * 

Eastern District of Washington, ss: 

I, Frederick C. Robertson, the plaintiff therein, do solemnly swear 
that I have read the foregoing Bill of Complaint by me subscribed, 
and know the contents thereof, and that the facts therein stated upon 
my personal knowledge are true, and those stated upon information 
and belief I believe to be true. 

FREDERICK C. ROBERTSON. 


Subscribed and sworn to before me. bv Frederick C. Robertson, to 
me well known, at Spokane, Washington, this loth day of August, 
in the vear of our Lord one thousand nine hundred and eight. 
[seal. J J. W. MARSHALL, 

United States Commissioner in and for the 
Eastern District of Washington, Dulg Ap¬ 
pointed, Qualified, and Acting. 

Plaintiff's Exhibit “A.” 


Copy. 

Spokane, Washington, August 1 5th, 1908. 

Sir: You will please take notice of my claim and lien upon the 

fund set aside and held in the Treasure of the United States for the 

«/ 

benefit of the Indians residing on the Colville Reservation, in the 
State of Washington, created by the Act of Congress of .June *21, 
1906 (34 Stats.. 325), in payment for one million five hundred thou 
sand acres of land opened to settlement by the Act of July 1st, 
14 1892, particularly upon the sums of $60,000 awarded by the 

judgment and decree of the Court of Claims under date May 
25, 1908, in the suit No. 29526, entitled Marion Butler and .Josiah 
M. Yale (Butler and Yale), against the United States and the In 
dians residing on the Colville Reservation, to the attorneys who had 
performed services as counsel on behalf of the said Indians in the 
prosecution of their claims for payment for the said land and upon 
the sum of $14,000 awarded specifically to Hugh II. Cordon, and of 
$2,000 awarded specifically to Frederick C. Robertson, the under 
signed—to the extent of $8,150 upon all said sum and sums; and 1 
hereby apply to receive and draw the whole of said award and award: 
to which I herebv claim to be entitled, and notify you to refuse t< 
permit any other person or persons to receive or draw from the 
Treasury any part of the sum and sums so as aforesaid claimed by 
me, unless and except as may be directed by the order of the Supreme 
Court of the District of Columbia, in proceedings duly instituted 
therein, or this notice and request shall he withdrawn agreeably to 
the parties. 

Yerv respectfully, 

FREDERICK C. ROBERTSON. Claimant. 

Hon. George B. Cortelvou, Secretary of the Treasury, Washington. 

D. C. 
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Plaintiff’s Exhibit “B.” 

Copy. 

Spokane, Washington, August loth , 1908. 

Sir: You will please take notice of my claim and lien upon the 
fund set aside and held in the Treasury of the United States for the 
benefit of the Indians residing on the Colville Reservation, in the 
State of Washington, created by the Act of Congress of June *21, 
1900 (84 Stats., 825), in payment for one million five hundred thou¬ 
sand acres of land opened to settlement by the Act of July 1st, 1892, 
particularly upon the sums of $00,000 awarded by the judgment and 
decree of the Court of Claims, under date May 25, 1908, in the suit 
No. 29520, entitled Marion Butler and Josiah M. Yale (Butler and 
Vale), against the United States and the Indians residing on the Col¬ 
ville Reservation, to the attorneys who had performed services as 
counsel on behalf of the said Indians in the prosecution of their 
claims for payment for the said land and upon the sum of $14,000 
awarded specifically to Hugh II. Gordon, and of $2,000 awarded 
specifically to Frederick C. Robertson, the undersigned—to the ex¬ 
tent of $8,150 upon all said sum and sums; and I hereby apply to 
receive and draw the whole of said award and awards to which I 
hereby claim to be entitled, and notify you to refuse to permit any 
other person or persons to receive or draw from the Treasury any 
part of the sum and sums so as aforesaid claimed by me, and further 
I request you to receive from me a satisfaction and discharge of all 
and anv claim and demand for services rendered to the said 

t j 

15 Colville Indians in the matter of their said claim, and to re¬ 
fuse to receive such satisfaction and discharge as to the sum 
and sums awarded to the said Gordon and myself, as aforesaid, from 
any other person or persons, unless and except as may be directed by 
the order of the Supreme Court of the District of Columbia, in pro¬ 
ceedings duly instituted therein, or this notice and request shall be 
withdrawn agreeably to the parties. 

Yerv respectfullv, 

FREDERICK C. ROBERTSON. Claimant. 

Hon. James R. Garfield, Secretarv of the Interior, Washington, 
D. C. 

Paintiff's Exhibit “C.” 

Copy. 

Spokane, Washington, August loth, 1908. 

Sir: You will please take notice of my claim and lien upon the 
fund set aside and held in the Treasury of the United States for the 
benefit of the Indians residing on the Colville Reservation, in the 
State of Washington, created by the Act of Congress of June 21, 
J906 (34 Stats., 325), in payment of one million five hundred thou- 
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sand acre? of land opened to settlement by the Act of July 1st, 1892, 
particularly upon the sums of $60,000 awarded by the judgment and 
decree of the Court of Claims under date May 25, 1908, in the suit 
No. 29526, entitled Marion Butler and Josiali M. Vale (Butler and 
Vale), against the United Suites and the Indians residing on the 
Colville Reservation, to the attorneys who had performed services as 
counsel on behalf of the said Indians in the prosecution of their 
claims for payment for the said land and upon the sum of $14,000 
awarded specifically to Hugh II. Cordon, and of $2,000 awarded 
specifically to Frederick C. Kobertson, the undersigned,—to the ex¬ 
tent of $8,150 upon all said sum and sums; ami l hereby apply to 
receive and draw the whole of said award and awards to which I 
hereby claim to be entitled, and notify you to refuse to permit any 


other person or persons to receive or draw from the Treasury any 

part of the sum and sums so as aforesaid claimed by me, and further 

notify vou not to issue or deliver to said Gordon, or to said Butler 
• • 

and Vale to his use, or to any other person or persons, any warrant, 
draft, cheque, or other evidence of indebtedness or money in settle¬ 
ment of the Miid award to said Gordon, or to myself, unless and ex¬ 
cept as may be ordered and directed by the order of the Supreme 
Court of the District of Columbia, in proceedings duly instituted 
therein, or this notice and request shall be withdrawn agreeably to 
the parties. 

Very respectfully, 

FREDERICK C. ROBERTSON, Claimant. 


lion. Charles II. Treat. Treasurer, of the United States of America, 
Washington. 


16 Subpoena to Answer. 

Issued August 26, 1908. 

In the Supreme Court of the District of Columbia. 

No. 28006. Equity Docket. 

Frederick C. Robertson, Complainant, 

against 

Hugh II. Gordon, Marion Butler, Josiaii M. Vale (Butler and 
Vale). George B. Cortelyou, Secretary of the Treasury; James R. 
Garfield, Secretary of the Interior; Charles IT. Treat. Treasurer 
of the United States of Ameiea. Defendants. 

The President of the United States to Hugh H. Gordon, Marion 
Butler, Josiali M. Vale (Butler and Vale), George B. Cortelyou. 
Secretary of the Treasurer; James R. Garfield, Secretary of the 
Interior; Charles H. Treat, Treasurer of the United States of 
America, Defendants: 

You are hereby commanded to appear in this Court, at its first 
Special Term, occurring ten days after service of this subpoena, ex- 
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elusive of Sundays and legal holidays and answer the exigency of 
the plaintiff’s Bill, under pain of attachment, and such other process 
of contempt as the Court shall award. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 26" day of August. A. D. 1008. 

[seal.1 JOHN R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk. 

Memorandum. —That the defendants, herewith served, are to 
enter their appearance in this suit, in the Clerk's Office, on or before 
the day at which this writ is returnable; otherwise the bill mav be 
taken for confessed. 


Restraining Order. 

Upon the Complainant Filing Undertaking as Required by Equity 

Rule 42. 

The Defendants are hereby restrained as prayed in the within- 
mentioned bill, until further order, to be made, if at all, after a hear¬ 
ing, which is fixed for the 28th day of August, 1908, of which take 
notice. 

Bv the Court: 

WENDELL P. STAFFORD, Justice. 


1 


Marshal’s Return. 


Summoned defendants and served each of them with a copy of the 
restraining order in this cause as follows: 

Hugh H. Gordon, Charles IT. Treat, Treasurer of U. S. per- 
sonallv. 

George B. Cortelyou, Secretary of the Treasury by service on 
Beckman Winthrop acting Secretary, James R. Garfield, Secretary 
of the Interior bv service on Jesse E. Wilson acting Secretary Aug 
26, 1908. 

Josiah M. Yale personally Aug. 27, 1908. 

Marion Butler personally Aug. 28, 1908. 


AULICK PALMER, Marshal. 
H. 
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Order for Injunction. 
Filed Sep. 2, 1908. 


Jn the Supreme Court of the District of Columbia, Holding in 

Equity. 

No. 28006. 

F. C. Robertson, Plaintiff, 
against 

Hugh H. Gordon, Marion Hi tler and Josiah M. Yale, Indi¬ 
vidually and as Partners under the Firm Name and Style of 
* •/ 

Butler and Yale: George B. Cortelvou. Secretary of the Treasury; 

• • « #7 

James K. Garfield, Secretary of the Interior; Charles II. Treat, 

t/ 

Treasurer of the United States of America. Defendants. 

Upon consideration of the bill of complaint and the accompany¬ 
ing exhibits filed August 26th, 1908, and the matters and things 
objected by defendants, and the same having been fully argued by 
counsel and being understood bv the Court, on this second day of 
September, one thousand nine hundred and eight, to which the rule 
to show cause against the is.-ue of an injunction herein has been 
duly continued, it is ordered: That said defendants, Hugh II. Gor- 
don, Marion Butler and Josiah M. Yale, individually and as partners 
under the firm name and style of Butler and Yale, their and each 
of their agents, attorneys and representatives, be and they are hereby 
enjoined and restrained from applying for. receipting to, or col¬ 
lecting from the Government or Treasury of the United States of 
America, or from any person or persons, any draft, warrant, cheque 
evidence of indebtedness or money, or the proceeds of any draft, 
warrant, cheque or evidence of indebtedness issued or to be issued 
by the Treasurer or Treasury Department of The United States of 
America, in the name of or to the use of said Defendant Hugh II. 
Gordon and said plaintiff Frederick C. Robertson, in settlement or 
satisfaction of the award and awards, judgment, decree and findings 
made by the Honorable the Court of Claims of the United States on 
Mav 25th, 1908. in the case of said defendants Marion Butler 
19 and Josiah M. Yale (Butler and Yale), against the United 
States of America and the Indians on the Colville Reserva¬ 
tion. in the State of Washington, as set out in the Bill of Complaint 
herein, and said defendant Gordon further from assigning, trans¬ 
ferring or encumbering any portion of the sum of sixteen thousand 
dollars >et out in the Bill of Complaint as awarded to said defendant 
Gordon and said plaintiff Robertson, the subject matter of this 
controversy, claimed by said plaintiff; 

Said injunction to be issued upon plaintiff’s complying with 
Equity Rule No. 42. 

In open court. 


WENDELL P. STAFFORD, Justice. 
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20 Motion to Consolidate with Equity No. 28005. 

Filed Nov. 2, 1908. 

In the Supreme Court of the District of Columbia. Holding an 

Equity Court. 

Equity. No. 28006. 

Frederick C. Robertson, Complainant, 

vs. 

Hugh H. Gordon et al. 

Now comes the defendant Charles II. Treat, Treasurer of the 
United State> bv Daniel W. Raker, United States Attorney, and 
moves the Court to consolidate this cause with Equity No. 28005, 
for the following grounds: 

1. That the subject matter of this suit is the same as the subject 

matter of Equity No. 28005, except that the fund is claimed in 

this suit by a different person than it is claimed by in Equity No. 

28005. And that complainant is entitled to the sum of $2,000.00 

as awarded bv Court of Claims. 

%> 

2. That the causes should he consolidated for the reason that 
receivers have been appointed in Equity No. 28005 and that the 
defendants in Equity No. 28006 have been enjoined from obtaining 
from the Treasurer of the United States the sum of monev ordered 
to be paid to the receivers in Equity No. 28005. 

3. That the said sum of money ordered to be paid to the re¬ 
ceivers in Equity No. 28005, if paid thereto by the Treasurer of 
the United States, the common defendant in the said several suits, 
might he distributed free from any right, title or interest that 

complainant in Equity No. 28006 may have. 

21 Therefore, the defendant moves the Court to consolidate 
this cause with Equity No. 28005. 

DANIEL W. BAKER, 

TJ. S. Att’y. 

George H. Patrick, Esquire, Attorney for Complainant: 

Please take notice that this motion will be called to the attention 
of the Court on Monday, November 2. 1908, at ten o’clock A. M. 

DANIEL W. BAKER. 
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22 Order Consolidating Causes, &c. 

Filed November 2, 1898. 

In the Supreme Court of the District of Columbia, Holding in 

Equity. 

(No. 28000.) 

Indian Protective Association, Plaintiff, 

against 

Charles II. Treat, Treasurer of the United States; Hugh II. 
Gordon, Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased, Defendants. 

(No. 28005.) 

Richard D. Gwydir, J. AY. Edwards, Wendell Hall, Plaintiffs, 

against 

Charles II. Treat, Treasurer of the United States; Hugh II. 
Gordon. Benjamin Miller, Administrator of the Estate of Levi 
Maish, Deceased, Defendants. 


(No. 28006.) 

Frederick C. Rorertson, Plaintiff. 

against 

Hugh II. Gordon, Marion Butler, and Josiah M. Vale, Individ¬ 
ually and as Partners under the Firm Name and Style of Butler 
and Vole; George B. Cortelvou, Secretary of the Treason’; James 
R. Garneld, Secretary of the Interior; Charles IT. Treat, Treasurer 
of the United States of America. Defendants. 


It being suggested to the Court by Daniel W. Baker, Esquire, 
Attorney of the United States of America, solicitor for defendants 
common to all the above entitled causes, that the said causes are of 
a like nature and relative to the same questions, and are now pend¬ 
ing in this court; 

Upon his motion. Messrs Charles Poe and George IT. Patrick, 
solicitors respectively for the plaintiffs in all said causes being pres¬ 
ent and assenting thereto, and the matter being understood by the 
Court, to avoid costs and delav in the administration of justice, and 
in the interest of equitable proceedings conformably to the usages 
of the court, the same appearing reasonable, on this second day of 
November, one thousand nine hundred and eight, 

. 28 It is ordered. That the said several causes set out in the 

caption hereof be and they hereby are consolidated into one 
cause to be considered and heard under the number 28005. 


It is further ordered, upon motion of George II. Patrick, solicitor 
for Frederick C. Robertson, plaintiff in cause No. 28006, original, 
that Charles Poe, James B. Archer and Nathaniel S. Faucett, be and 
they herebv are appointed receivers of this Court in the said cause, 
as consolidated, with full power and authority to demand and re¬ 
ceive from the United States of America, or the Treasurer thereof, 
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the sum of twenty-two thousand dollars, to-wit: the several sums of 
fourteen thousand dollars ($14,000), awarded to Hugh H. Gordon, 
six thousand dollars ($4,000, awarded to Benjamin Miller, admin¬ 
istrator of Levi Maish, deceased, and two thousand dollars ($2,000), 
awarded to Frederick C. Robertson, by the judgment and decree of 
the Court of Claims of the United States of America, on March 25, 
1908, in the ca>e entitled Butler and Vale (Marion Butler and 
Josiah M. Yale) against the United States and the Indians residing 
on the Colville Reservation, No. 29526, in the said court. 

It is further ordered. That the title to the said sum and sums of 
money is hereby vested in the said receivers, for the benefit of 
whomsoever the Court shall hereafter adjudge entitled to the same; 
and the said receivers are also authorized, and directed to receive 
from the United States of America, or the Treasurer thereof, or 
any other officer authorized to deliver the same, any and all cheques, 
drafts, warrants, or other evidences of indebtedness issued or to he 


issued in payment of the said sum and sums of money, and any and 
all sum and sums of money due and to he paid in settlement and 


satisfaction of said award 


and awards as aforesaid. 


It is further ordered. That before demanding or receiving the said 


sum and sums of money, cheques, drafts, warrants, or other evi¬ 
dences of indebtedness, or any part thereof, the said receivers shall 
give a bond payable to the United States of America, in the penal 
sum of twcntv-five thousand dollars ($25,000), conditioned for the 


faithful discharge of their duties as such receivers under this and all 


further orders of this Court to be made in this cause as consolidated. 


Tt is further ordered, That upon the payment of the said monev to 
the said Receivers, the said bills in Equity No. 28005, No. 28000, 
and No. 28006, shall stand dismissed as to the defendant Charles IT. 


Treat. Treasurer of the United States, and the said bill in Equitv 
No. 28005 shall stand dismissed as to the defendants George B. 
Cortelvou. Secretarv of the Treasure and James R. Garfield, Secre- 
tarv of the Interior, the same being without costs to any of the said 
defendants. 


JOB BARNARD, Justice. 


24 Separate Answer of Defendant Hugh H. Gordon. 

Filed Nov. 2, 1908. 

r n the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28006. 

F. C. Robertson, Complainant, 
vs. 

Chas. H. Treat, Treasurer of the United States, and Hugh H. 

Gordon et al., Defendants. 

1-2-3. 

Defendant Gordon admits the allegations in paragraphs, 1, 2 and 
3 of the bill. 
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4 . 

Defendant Gordon admits that said Maish and Gordon contract 
contained a stipulation that it was to remain in force for a term of 
ten years from date of approval, as alleged in paragraph 4 of said 
bill: but the defendant avers that the Court of Claims in its decree 
rendered May 25, 1906, declared that said contract expired July 
25, 1904. Defendant denies that said Court of Claims made said 
contract a guide in determining the amount of compensation to be 
paid attorney.^ representing said Indians in the prosecution of their 
said claim; but on the contrarv avers that said court determined and 
adjudged the amount of compensation, to he paid each attorney, 
solely upon a quantum meruit valuation of each attorney’s 

25 individual services. (A copy of said decree of the Court of 
Claims is filed herewith, marked “Exhibit A*’ and made part 

of this answer.) 

5. 

Defendant Gordon denies the allegation in paragraph 5 of said 
bill, that Maish and Gordon jointly employed plaintiff or made any 
agreement of any character with plaintiff. Maish died in February, 
1899. five years before defendant ever heard of plaintiff; nor does 
defendant believe that Maish ever heard of plaintiff. 

Defendant Gordon denies that he ever made or even contemplated 
making any agreement either written or verbal, with plaintiff as to 
any matter relating to the claim of the Colville Indians which did 
not contemplate and have for its sole basis the securing of a new 
contract with said Indians by plaintiff Robertson and R. D. Gwvdir 
of Spokane Washington. Defendant also denies that plaintiff was 
employed by defendant in 1906 or 1904 under the Maish and 
Gordon contract a.> alleged and denies that plaintiff has shown or 
can show any proof whatever of such employment. 

And defendant avers as to the agreement of March 28, 1906 
upon which plaintiff’s suit is brought, that the failure of said agree¬ 
ment to expressly stipulate that plaintiff and Gwvdir were to secure 
said new contract with said Indians, is explained by the fact that 
said agreement of March 28, 1906, was merely supplemental to a 
prior agreement already made by defendant with plaintiff and 
Gwvdir. through correspondence with Gwvdir and plaintiff; and 
that in said prior agreement, plaintiff and Gwvdir were already 
obligated to secure new contract with said Indians. 

26 & 27 And defendant avers that the existence and nature of said 

prior agreement is evidenced by a letter from plaintiff to 
defendant, dated May 9, 1904, marked Exhibit B” and herein set 
forth, in which plaintiff assumes the obligation to secure with aid 
of said Gwvdir the said new contract with said Indians. 
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‘‘Exhibit B.” 

Robertson, Miller and Rosenhaupt, Lawyers. 

Spokane, Wash., May 9, 1904. 
Hugh H. Gordon, Esq., Miami, Fla. 

Dear Sir: Major Gwydir, an old and warm personal friend of 
mine lias placed before me certain correspondence and documents 
transmitted to him by you and under your direction. I may say 
that I was assistant U. U. Attorney under Cleveland, and am rea¬ 
sonably familiar with the Indians on the Colville Reservation and 
conditions there, and Major Gwydir has asked me to assist him in 
the matter. He is well thought of by the Indians, and a thoroughly 
capable man to carry out what he undertakes. I however, desire 
you to understand that whatever I do in the premises is with the 
assistance and unuer the agreement with Major Gwvuir and yourself, 
and therefore you can write me fully and confidentially, as we will 
both take up the letter at this end. Major Anderson, the Indian 
Agent on the Colville Reservation was lately removed, and there is 
no agent now on the Reservation. It might therefore be important 
that you should be informed of this fact, as, if the contract was 
accepted, it would probably be at once referred to Washington before 
it was approved by the special Agent here, who 1 assume has no 
authority. You will remember that in 1892 the north half of the 
Colville Reservation was thrown open to allotment, and in 1S96 
it was generally thrown open to be entered under the general land 
laws of the United States, and 1 am not prepared now to know 
exactly what is the status of the Indian Claims. It having been 
previously my understanding that when the Reservation was thrown 
open in 1892 and 1896, without any Congressional Act giving to 
the Indians anything, so far as 1 know, that this settled their 
rights, and was a repudiation of any treaty right, on the 
28 ground that the land originally placed in this reservation by 
executive order did not belong to any tribe of Indians and 
therefore no treaty was necessary, either to create the reservation, 
or to authorize its return to the public domain free from any claim 
on the part of the Indians. Of course 1 do not want to discredit any¬ 
thing since this claim seems to be well founded, but I desire to get 
your understanding of the law applicable to it with a view of get¬ 
ting as advantageous a contract as possible, and aUo, if possible, in 
determining the value of this claim and in explaining what has 
been done and what remains to be done. I presume you are thor¬ 
oughly familiar with all the facts, and can give me information with 
refe-nce to all legislative action had, and whether or not this is 
considered an action that can be established in a Court of Claims 
without Congressional action, and what else you deem to be of 
importance here, and whether or not Major Gwydir and myself, 
you also to be mentioned if you desire, should not be authorized in 
the first instance by the Indian Department to secure the contract, 
subject to the approval of the Indian Department. Had we a 
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friend on the reservation as Major Anderson was, we could take this 
matter up directly here, but this agent would probably report any 
attempt to take the contract now direct to Washington, under the 
circumstances of the case. Even if any person were sent here 1 feel 
confident with the acquaintance Major Gwvdir lias and the ac¬ 
quaintance that 1 have with the Indians, that I can fairly assure 
you that no contract couM he obtained here without fully protect¬ 
ing your interests in the premises. I will have the proper"contracts 
made, and should endeavor to have the Major prepared to go to the 
reservation at any time; and should you desire to wire us, you may 
do so. You can understand that a contract of this kind requires 
considerable labor and time in getting the Indians together, hence 
we would like to understand the conditions so as to answer the 
questions of the Indians that they would be apt to ask. I can 
probably obtain the information asked by personal investigation 
from the statutes, but as to the conditions and status of this liti¬ 
gation T would have to obtain it from yourself and associates. 

Major Gwvdir will write you today, explaining to you fully. 

Very respectfully, 

F. C. ROBERTSON. 

Diet. F. C. R. 


Defendant further avers that the securing of the said new contract 
with the Indians was to be the consideration for plaintiff's and Gwy- 
dir's interest in any fee secured by prosecuting the claim of said In¬ 
dians under said new contract; and that the amount of said interest, 
which plaintiff (representing himself and said Gwvdir) was to 
receive, was more clearly defined and specified in said subsequent 
and supplemental agreement of March *28, 1908, upon which 
*29 plaintiff now sues. 

As said obligation of plaintiff to secure said new contract 
with said Indians was the sole basis upon which defendant had ever 
had any relation whatever with plaintiff, it was not deemed neces¬ 
sary by defendant to insist that said stipulation, as to securing the 
new contract with the Indians, he repeated in this supplemental 
agreement of March 28, 1908 which was drawn up by plaintiff. 
But the spirit and intent of said supplemental agreement was that 
Robert-on and Gwvdir were to undertake (as they had already 
agreed) to secure said new contract with the Indians, and that 
if will new ctnitwct no* secured, then, and only on such condition, 
Robertson and Gwvdir were to be entitled to share with Gordon any 


compensation received, whether under said new contract or under 
the expired Maisli and Gordon contract or from any other source 
whatsoever, as set forth in said supplemental agreement. 

Defendant further avers that although express stipulation that 
plaintiff and Gwvdir were to secure said new contract with the 
Tmdians is not repeated in said supplement- agreement of March 
28. 1906; yet that this supplemental agreement represented a new 
deal independent of the old status under the Maish and Gordon 
contract and was a separate and exclusive arrangement between 
Gordon. Gwvdir and Robertson logically consistent with, and sup- 
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plemental to, the prior agreement between them, is clearly shown, 
by a phrase in the agreement itself, where plaintiff agrees (out of 
the contingent interest assigned by Gordon) to take care of Gwydir 
only; and said separate and exclusive arrangement between Gordon, 
Gwydir and Robertson only, is also shown by the wording of the 
receipt for $150 set forth in paragraph 5 of plaintiff’s bill. 
30 And defendant avers that such exclusive arrangement 

(shown as aforesaid by said phrase and said receipt) em¬ 
bodied the obligation upon plaintiff and Gwydir to secure new con¬ 
tract with said Indians, as has been shown by pfaintiff’s letter here¬ 
inbefore set forth and now further shown by letters from Gwydir 
and plaintiff here set forth and marked “Exhibits “C and D” 
respectively and made a part of this answer. (The originals of said 
letters will be produced in court at the hearing and are now subject 
to plaintiff’s inspection.) 


Exhibit 

Spokane, Wash., April 25, 1904. 
Major Hugh H. Gordon, Biscayne, Fla. 

My Dear Gordon: Your telegram of the 23rd received in due 
time, but your letter of the 16th reached me 24th mails having been 
delayed by washouts etc. Anderson the Indian Agent upon whom 
I depended for considerable help has been removed from office, and 
I will have to see if he will go into the matter fully with me. I 
will see him in three or four days, and will know positively. I will 
wait until I receive the copies you mentioned in your telegram. A 
letter from the Indian Office would be of the greatest benefit, but if 
it cannot be had we must do the work without if but I do regret 
that we did not get to work before the agent’s removal. As a gen¬ 
eral fact delays are dangerous, but in this case it has been special. 
Yours in haste. 

R. D. GWYDIR. 

31 Defendant admits that the claim of said Indians was pre¬ 

sented and that the appropriation act and other acts cited by 
plaintiff in paragraph 6 of the bill, were passed; but lie denies that 
the sum of $60,000 awarded by the Court of Claims to attorneys, 
is liable to be paid out to said Indians; said sum having been set 
aside by the Treasury Department for the payment of said award, 
as provided by the act of Congress. 

7. 

Defendant admits the allegations in first clause of paragraph 7 
of said bill, as to the proceedings in the Court of Claims and as to 
the citations of the decree of said Court; but he denies the allega¬ 
tion in concluding clause of said paragraph 7 (erroneously marked 
9) that the total sum of $60,000 awarded, is liable to lie drawn from 
the Treasury by Butler & Yale, and also denies that the withdrawal 
by Defendant of the $14,000 awarded to defendant would in any 
way injure plaintiff or that plaintiff has any claim against defendant. 

4—2077a 
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Defendant denies the allegation, in paragraph 8 of said bill, that 
the sendees rendered by plaintiff were “extensive laborious and im¬ 
portant". and defendant also denies all allegations, in said paragraph, 
which set up any claim whatever to any part of the $14,000 awarded 
to defendant. 

9 . 

Defendant has no personal knowledge as to the notices alleged, 
in paragraph 9 of said bill, to have been sent to department officials 
and he neither admits nor denies said allegations; but defendant 
denies all allegations in said paragraph 9 which in any way set up a 
claim to any part of the $14,000 awarded to defendant. 


Defendant admits the allegation, in paragraph 10 of said bill, 
that, should defendant secure possession of the $14,000 awarded to 
defendant, he would remove the same front the jurisdiction of this 
Court; but denies that such removal would in any way injure plain¬ 
tiff, inasmuch as plaintiff has no claim whatever against defendant. 

Defendant admits that he has no property in the District of 
Columbia, but denies that this fact in any wav affects the interest 
of plaintiff. Defendant also denies the allegation in said paragraph 
10 made “upon information and belief** that defendant has no prop¬ 
erty elsewhere sufficient to meet said award, or the part, thereof 
claimed by plaintiff: and defendant also denies that plaintiff has any 
lien or ownership in said $14,000 awarded to defendant. 

Answering generally defendant denies that plaintiff has any claim 
upon defendant : for that the said new contract with said Indians 
never having been secured, the agreement of March 28, 1900, upon 
which plaintiff sues, is void for want of consideration; inasmuch 
as. at that date, there was no possible way (other than by seeming 
said new contract with said Indians) in which plaintiff could have 
rendered anv sendee which would warrant the claim for one-half of 
defendant’s interest or for any part thereof; and defendant avers 
that after the date of said agreement of March 28. 1906, defendant 
could not have rendered and did not render any service whatever 
either to defendant or to said Indians, as is clearly shown by the 
decision of the Court of Claims filed herewith and also by the 
:>:> sworn testimony of plaintiff himself taken September 27. 
1900. in the case then pending in the Court of Claims. 

(A copy of said testimony being a part of the Record in the 
Case before the Court of Claims is filed herewith marked. “Exhibit 
E* and made a part of this answer.) 

Defendant therefore avers that the consideration for any claim of 
plaintiff upon defendant has totally failed. 

Defendant further answering denies that plaintiff has any claim 
against defendant for the further reason that plaintiff’s said testi¬ 
mony was given for use in the case then pending before the Court 
of Claims; that plaintiffs deposition was taken for the purpose of 
attempting to set forth alleged services for which he claimed com- 
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pensation at the hands of said Court; that lie thereby became a party 
to said suit, and that his failure to appear by intervention, did not 
destroy his status as a party: that notwithstanding his failure to 
intervene, he was recognized and dealt with as a party by said court; 
that in his said testimony plaintilf set up his alleged claim for the 
one-half of defendant's interest for which he now sues; that his 
alleged claim for one-half of defendant's interest was before said 
Court in its deliberations; and that plaintiff having submitted him¬ 
self to the jurisdiction of that court, is bound by its decrees and the 
matter is ra s* judicata. 

Wherefor. defendant (Jordon prays that the bill may be dismissed, 
and that a decree mav be rendered for his costs herein and for such 
other relief as the court mav deem just and proper. 

HUGH Ii. GORDON. 

I, Hugh II. (Jordon, on oath state that 1 have read the fore- 
34 going answer and know the contents thereof; that the facts 
stated upon my personal knowledge are true and those stated 
upon information and belief, I believe to be true. 

HUGH II. GORDON. 

Sworn to and subscribed before me this 2nd day of Nov. 1908. 

.T. R. YOUNG, C/7,-. 

By F. E. CUNNINGHAM, 

Ass t GVk. 


Exceptions of Frederick C. Robertson to Ansirer of Hux/h //. 

Gordon. 


Filed Nov. 13, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Consolidated No. 28005. Original No. 28005. 

Frederick C. Robertson and Others. Plaintiffs, 

vs. 

Hugh H. Gordon and Others, Defendants. 

Exceptions taken by the above named Robertson to the answer 
of the defendant Gordon heretofore, to-wit: on November 2nd, 1908, 
filed in original cause numbered 28005. in the aforesaid court, for 
impertinence and insufficiency. 

First Exception: For that the said defendant has not in and by 
the fourth paragraph of his said answer, according to the best of his 
knowledge, remembrance, information and belief set forth either 
a confession or denial of the allegations of the fourth paragraph of 
plaintiff’s bill of complaint herein: 

“that the said contract (between Maish and Gordon and the Col¬ 
ville Indians), was impliedly continued in force, and is yet in full 
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force and effect by virtue of the continued service thereunder, recog¬ 
nized, acquiesced in and continued by the United States of America, 
trustee for the said Colville Indians then and now, and bv the said 
Colville Indians, and by the Congress of the United States of 
35 America, and accepted by said Maish and Gordon, and by 
those claiming by, through and under them, or rendering 
service to the said Colville Indians which resulted in the prosecution 
and collection of the said claims in full, including plaintiff and said 
defendants Gordon, Butler and Vale, to the extent that the said con¬ 
tract was held and considered an element in determining the amount 
of compensation for such services, and for all services rendered by 
the said and all other attornevs, in the said matter, as will herein- 

4/ • 

eft* r more fully appear.’’ 


wherefore, the aforesaid answer is insufficient. 

And said plaintiff further excepts, for impertinence to all refer¬ 
ence in said paragraph of said answer to the Court of Claims and its 
decisions respecting said contract, and the method of determining the 
amount of compensation to be paid to each attorney, and to the al¬ 
leged copy of the decree of the said Court of Claims, marked Exhibit 
A. to said answer; and that the same is irrelevant and irresponsive. 

Second Exception: For that slid defendant Gordon has not in and 
by the fifth paragraph of his said answer, in manner aforesaid, an¬ 
swered and set forth whether 


‘‘in consideration of the assistance which plaintiff agreed to and did 
furni-h *o him. the said defendant Gordon agreed to and did admit 
plaintiff to an equal copartnership and share with him therein, and 
agreed that plaintiff should be paid and receive certain compensa¬ 
tion. which arrangements were afterwards adjudged, settled and re¬ 
duced to writing between them in the City of Washington. District 
of Columbia,” 

as set forth in the said bill of complaint, in the instrument 
37 of writing bearing date, March 28, 1906: wherefore, plain¬ 
tiff excepts to the same for insufficiency. 

And plaintiff further excepts, for impertinence, to said fifth para¬ 
graph of the aforesaid answer, wherein 

“Defendant denies that plaintiff was employed by defendant in 
1903 or 1904 under the Maish and Gordon contract as alleged, and 
denies that plaintiff was shown or can show any proof whatever of 
such employment.” 

the same being irrelevant and irresponsive to anything alleged in the 
said bill of complaint, and constituting no valid defense to this 
action. 

And plaintiff further excepts for impertinence, to the said fifth 
paragraph of the aforesaid answer wherein said defendant Gordon 
avers that plaintiff’s suit is brought upon the agreement of March 
28, 1906. the same being irrelevant and irresponsive to anything al¬ 
leged in the said bill of complaint, and constituting no valid defense 
to this action. 

And plaintiff further excepts for impertinence, to the said fifth 
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paragraph of the aforesaid answer of defendant Gordon, wherein he 
“avers that the existence and nature of said prior agreement is evi¬ 
denced by a letter from plaintiff to defendant, dated May 9, 1904, 
marked Exhibit B \ 


the said alleged prior agreement not having been shown, and there 
being nowhere in the aforesaid answer an averment of the fact of 


the execution of said prior agreement, nor reference in any way to 
its date, the place where it may have been executed, or anything 
wherebv it might be identified. 

•18 And plaintiff further excepts for insufficiency, to the said 


fifth paragraph of the aforesaid answer, for that the defendant 


Gordon has not in manner and form answered and set forth whether 


or not he made and executed the paper writing, bearing date March 
28, 1908. purporting to be signed by plaintiff and defendant, set 
forth in the fifth paragraph of the said bill of complaint herein. 

And plaintiff further excepts, for impertinence, to the said fifth 
paragraph of the aforesaid answer, in that all reference therein to 
any supplemental agreement of March 28, 1908, or other date, and 
to any prior agreement is irrelevant and irresponsive to anything 
alleged in plaintiff’s said bill of complaint, there being no affirma¬ 
tive averment in the said answer of the fact or particulars of such 
prior agreement. 

Third Exception: For that the said defendant Gordon has not in 
and by the eighth paragraph of his said answer, in manner afore¬ 
said. answered and set forth whether he confesses or denies the al¬ 


legations in the eighth paragraph of plaintiff's bill of complaint, ex¬ 
cept that he 


“denies that the services rendered by plaintiff were -extensive, 
laborious and important’ and the allegations in said paragraph 
which set up any claim whatever to any part of the $14,000 awarded 
to defendant,” 


wherefore, said answer is insufficient. 

Fourth Exception: For that the said Defendant Gordon has not in 
and by the ninth paragraph of his said answer, in manner afore¬ 
said, answered and set forth whether he confesses or denies 
89 the allegations in the ninth paragraph of plaintiff’s bill of 
complaint, except that he 

denies all knowledge of the notices therein set forth “and all 
allegations in said paragraph 9 which in any way set up a claim 
to any part of the $14000 awarded to defendant." 

Fifth Exception: Plaintiff excepts for impertinence, to the para¬ 
graph in said defendant Gordon’s answer, in manner aforesaid: 

“Answering generally, defendant denies that plaintiff has any 
claim upon defendant, for that the said new contract with said 
Indians never having been secured, the agreement of March 28, 
1900, upon which plaintiff sues, is void for want of consideration, 
inasmuch as, at that date, there was no possible way (other than by 
securing said new contract with said Indians), in which plaintiff 
could have rendered any service which would warrant the claim for 
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one-half of defendant’s interest or f<»r any part thereof; and defend¬ 
ant avers that after the date of said agreement of March 28, 1906. 
defendant, oonld not have rendered and did not render any service 
whatever either to defendant or to said Indians, as is clearly shown 
by the decision of the Court of Claims tiled herewith, and also by 
the sworn testimony of plaintiff himself taken September 27, 1906. 
in the case then pending in the Court of Claims. (A copy of said 
testimony, being a part of the Record in the case before the Court of 
Claims, is filed herewith, marked Exhibit E, and made a part of 
this answer): the aforesaid paragraph of said answer so excepted to 
being irrelevant and irresponsive to anything alleged in plaintiff’s 
said hill of complaint, is argumentative only, neither stating 

40 nor denying any fact, and the averments as to what could 
not have occurred, even if relevant, being directly contradicted 

by the confessions in the said answer that nevertheless the said claim 
of said Colville Indians was in fact collected and paid in full by The 
United States of America subsequent to March 28, 1906. to wit; on 
June 21, 1906. as alleged in said bill of complaint, an act of which 
also this court will take judicial notice. 

Sixth Exception: Plaintiff further excepts, for impertinence, to 
the paragraph in said defendant Gordon's answer: 

“Defendant further answering denies that plaintiff has any claim 
against defendant for the further reason that plaintiff’s said testi¬ 
mony was given for use in the case then pending before the Court 
of Claims: that plaintiff's deposition was taken for the purpose of 
attempting to set forth alleged services for which he claimed com¬ 
pensation at the hands of said Court; that he thereby beeame a 
party to said suit, and that his failure to appear by intervention, 
did not destroy his status as a party; that notwithstanding his fail¬ 
ure to intervene, he was recognized and dealt with as a party by said 
court: that in his said testimony plaintiff set up his alleged claim for 
the one-half of defendant’s interest for which he now sues; that his al¬ 
leged claim for one half of defendant's interest was before said court 
in its deliberations and that plaintiff having submitted himself to 
the jurisdiction of that court, is bound by its decree and the matter 
is res judicata,” 

the same being irrelevant and irresponsive to anything alleged in 
plaintiff’s said bill of complaint, and constituting no valid 

41 defense against this action. 

Seventh Exception: Plaintiff further excepts, for imperti¬ 
nence. to the concluding prayer “for such other relief as the court 
may deem just and proper.’’ 

In all or some of which particulars the said plaintiff is advised 
that the said answer of the defendant Gordon is evasive, insufficient 
and impertinent and ought to be amended, and humbly prays the 
same may be amended accordingly, and that he, the said defendant 
Gordon, may be compelled to put in a full and sufficient answer to 
plaintiff's bill of complaint herein. 

EREDERICK C. ROBERTSON, 

Plaintiff, 

By GEO. W. PATRICK, His Solicitor. 

November 12th, 1908. 
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42 Intervening Petition, tic., of Butler and I ale. 

Filed December 2*2, 1908. 

In the Supreme Court of the District of Columbia, Sitting in Equity. 

Eq. No. *28005. 

Richard D. Gwydir, J. W. Edwards, and Wendell IIall, Com¬ 
plainants, 
vs. 

Charles H. Treat, Treasurer of the United States; Hugh II. 
Gordon, and Benjamin Miller, Administrator of Estate of Levi 
Maish, Deceased, Defendants. 

Consolidated therewith are— 

Eq. No. 28000. 

Indian Protective Association, Complainant, 

vs. 

Charles IT. Treat, Hugh II. Gordon, and Benjamin Miller, 

Administrator, Defendants. 

Eq. No. 28001. 

Indian Protective Association, Complainant, 

vs. 

Charles II. Treat, Treasurer of the United States, and IIeber J. 

May, Defendants. 

Eq. No. 28006. 

Frederick C. Robertson, Complainant, 

vs. 

Hugh II. Gordon, Marion Butler, and Josiaii M. Vale, De¬ 
fendants. 

Come now Butler <fc Yale by Marion Butler and Josiah M. Vale, 
co-partners trading and doing business under the firm name 
48 and style of Butler & Vale and by leave of court first had and 
obtained and after consent of all parties in open court file 
this their intervening petitions in Equity Causes Nos. 28005, 28000 
and 28001 and their answer and cross bill in Equity Cause No. 
28006, and, praying that this Honorable Court will treat this, the 
statement of their grievances and appeal for relief, as applicable to 
each and every of the causes consolidated as set forth hereinabove, 
respectfully represent to the Court as follows: 

1. That by its certain original bill of complaint in Equity No. 
28000 the Indian Protective Association, a corporation doing busi¬ 
ness in the District of Columbia, and suing in its own right, praved 
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this Honorable Court for an injunction to restrain Charles H. 
Treat, Treasurer of the United States, from paying and Hugh H. 
Gordon and Benjamin Miller. Administrator of the Estate of Levi 
Maish. deceased, from demanding of or receiving from said Treat 
sums of money of $14,000 and $0,000 respectively awarded said Gor¬ 
don and said Miller respectively, for services to the Colville Indians 
by a judgment or decree of the Court of Claims of the United 
States, or what was styled such in said bill of complaint, the said bill 
of complaint of said Indian Protective Association alleging that it, 
said Indian Protective Association, had a lien on or was entitled to 
and should be decreed to have an equitable interest in said sums so 
awarded as aforesaid to said Hugh II. Gordon and Benjamin Miller. 
Administrator of the Estate of Levi Maish, deceased, by virtue of 
certain contracts made by said Hugh II. Gordon as surviving part¬ 
ner of the firm or co-partnership of Maish A Gordon and mesne 
conveyances of the interests acquired by said contracts by parties 
transferring and assigning the same to said Indian Protective As¬ 
sociation. 

2. That by its certain original bill of complaint in Equity No. 
28001 the Indian Protective Association, a corporation doing busi¬ 
ness in the District of Columbia and suing in its own right, prayed 
this Honorable Court for an injunction to restrain Charles H. Treat, 
Treasurer of the United States, from paying and Heber J. May from 
demanding of or receiving from said Treat the sum of three thou¬ 
sand dollars awarded said Mav for services to the Colville Indians 
by a judgment or decree of the Court of Claims of the United 
States or what was styled such in said bill of complaint, the said 
bill of complaint of said Indian Protective Association alleging that 
it. said Indian Protective Association, had a lien on or was entitled 
to and should be decreed to have an equitable interest in and to the 
entire award aforesaid to said Heber J. Mav bv virtue of certain 
transfers and assignments made for valuable consideration by said 
Mav and thence bv mesne convevances and assignments to said 
Indian Protective Association. 

3. That by their certain original bill of complaint in Equity No. 
2800") Richard D. Gwvdir. J. W. Edwards and Wendell Hall, resi- 
dents of the State of Washington suing in their own right, prayed 
this Honorable Court for an injunction to restrain Charles II. Treat. 
Treasurer of the United States, from paving and Hugh II. Gordon 
and Benjamin Miller. Administrator of the Estate of Levi Maish. 

deceased, from demanding of or receiving from said Treat 
44 sums of money of $14,000 and $0,000 respectively awarded 

said Gordon and said Miller respectively, for services to the 
Colville Indians by a judgment or decree of the Court of Claims of 
the United States, or what was styled such in said bill of complaint, 
the said bill of complaint of said Gwvdir. Edwards and Hall alleg¬ 
ing that they had a lien on and were entitled to and should be de¬ 
creed to have an equitable interest in said sums so awarded as afore¬ 
said to said Hugh H. Gordon and Benjamin Miller. Administrator 
of the Estate of Levi Maish. deceased, by virtue of services rendered 
to said Maish A* Gordon in procuring contracts of attorneyship 
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with the Colville Indians referred to in the name of Maish & Gor¬ 
don and assignment made by said Maish & Gordon to said Gwydir, 
Edwards and Hall of a share out of anv moneys that said Maish k 
Gordon or either of them might be awarded for representing said 
Colville Indians. 

4. That by his certain original bill of complaint in Equity No. 
*2800(3 Frederick C. Robertson, a resident of the State of Washing¬ 
ton, suing in his own right, filed his hill in equity against Hugh H. 
Gordon in his own right and Marion Butler and Josiah M. Vale in 
their own right individually and as partners under the firm name 
and style of Butler k Vale, alleging in and by his said bill of com¬ 
plaint that said Butler k Vale had an indeterminate interest in and 
control and custody of an award made bv the Court of Claims of the 
United States, or what was alleged in the said hill of complaint of 
said Robertson to lie such, on account of certain legal services 
rendered bv various attorneys at law to the Colville Indians in the 

i/ « 

matter of a claim for $1 ..*>00.000 against the Government of the 
United States, hut that part of said award had been made to said 
Hugh II. Gordon individually and that in said part so awarded said 
Gordon said Butler & Vale had no interest except to the use of com¬ 
plainant Robertson and said Gordon, and that by the terms of an 
agreement between said Robertson and said Gordon said Robertson 
was entitled to a one-half interest plus $150 out of the total sum 
awarded by said Court of Claims to both said Gordon and said Rob¬ 
ertson, the sum so awarded said Gordon being fourteen thousand 
dollars, and the sum awarded said Robertson being two thousand 
dollars. That in and by his hill of complaint said Robertson 
prayed this Honorable Court for an injunction against the three 
defendants named in his said bill of complaint and each of them, 
that he. said Robertson, be decreed to have an equitable lien on the 
amount awarded to Hugh II. Gordon as aforesaid and that Butler k 
Vale be decreed to have no title to or interest in the sums so awarded 
said Robertson and said Gordon as aforesaid. 

5. That the said several causes hereinbefore referred to were by 
this Honorable Court consolidated as aforesaid, receivers appointed 
for the several funds the subject matter of complaint in the several 
suits hereinbefore referred to, tho same having been prayed for 
specifically by the complainants in each and every of the several 
suits and leave granted by consent of all the parties in open court to 
Butler k Vale to intervene, answer or file a cross bill or bills in each 

cause consolidated as might be appropriated in each separate 
45 cause or as they might be advised. That the bill as to 

Charles IT. Treat was dismissed and the funds turned over 
to the Receivers, Charles Poe, James B. Archer and Nathan S. 
Fawcett. 

0. That your complainants in this cross bill, answer and inter¬ 
vening petition, namely, Butler k Vale, copartners practicing law 
under the firm name and style of Butler k Vale, of which said co¬ 
partnership Marion Butler and Josiah M. Vale are the sole indi¬ 
vidual members, deny that either any or all of the parties, except 
themselves, Butler k Vale, to the several suits in equity hereinbefore 
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referred to. are entitled to have paid to them or any of them the 
sums of money or any of the suns of money claimed or alleged to 
he due to them, the several other parties to this consolidated cause, 
whether by virtue of the award or purported award, judgment or 
decree of the Court of Claims or by assignments, transfers or con- 
veyances of any part of said award, judgment or decree of the Court 
of Claims or by assignments, transfers or conveyances of any part 
of said award, judgment or decree or that either, any or all of the 
several other parties aforesaid to this consolidated hill in equity 
have any interest or interests in the award or awards save subject 
to the rights of your cross complainants and intervenors Butler cV: 
Vale and save a> your cross complainants and intervenors may 
justly find to be due them or either or anv of them the complain¬ 
ants or defendants to the several original bills of complaint herein¬ 
before referred to. 

7. That your cross complainants and intervenors Butler & Yale 
are entitled to have the whole of the said several sums mentioned in 
the several original bills of complaint hereinbefore referred to paid 
over to them said Butler & Vale to be by them disbursed in accord¬ 
ance with the law of Congress providing for the payment of the 
claim of the Colville Indians and ascertainment of and distribution 
to the attorneys securing the payment of said claim to the Indians, 
after first deducting the cost of prosecution in the Court of Claims, 
including reasonable attorneys’ fees, of the claims of attorneys to 
compensation and the costs of these proceedings and to have the 
award, judgment or decree of the Court of Claims purporting to find 
the several shares of the several claimants to the attorneys’ fund or 
fee and to distribute the same set aside as null and void and in 
excess of the jurisdiction of said Court of Claims and a judgment 
and decree entered directing the payment and disbursement to But¬ 
ler <V Vale by the officers of the Treasury of the t inted States of the 

entire sum vet undisbursed of the total award made bv the Court of 
« «- 

Claims to attorneys, as fees for services in representing the Colville 
Indians and obtaining payment of their claim against the United 
States bv the Government of the United States. 

8. That the Colville Indians for many years past had a claim 
against the United States for $1,500,000 for the cession of part of 
the Colville Indian Reservation and employed directly or mediately 
a number of attorneys at law to prosecute their claim in their behalf 
before the Congress of the United States, the executive departments 
or courts thereof on a contingent basis, those employed among others 

being the law co-partnership- or firms of Maish & Gordon and 
40 Butler «& Vale, and ITeber .1. May, Frederick C. Robertson, 

Daniel B. Henderson and others. That your cross complain¬ 
ants and intervenors Butler Vale took the most active part in prose¬ 
cution of the claims of said Colville Indians, which prosecution of 
the claim aforesaid was necessarily chiefly before the Committees of 
Congress charged with special attention to Indian affairs. That the 
final provision by Congress for payment of the aforesaid claim of 
the Colville Indians was due almost solely to the active unremitting 
efforts of Butler A; Vale after Maish & Gordon and most of their 
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associates had failed and this fact was well known to Congress 
and the committees thereof. That in consequence thereof Congress 
as the special and plenary guardian of the Indians and their affairs 
in providing for payment of the claim of the Colville Indians passed 
a special jurisdictional act for payment <>f the fee of the attorneys 


who had rendered services to said Colville Indians after the said at¬ 


torneys each and all at the instance of the Committees on Indian 
Affairs of Congress had agreed among themselves on the basis of 
division of the total fees to be awarded, conferring jurisdiction on 
the Court of Claims to ascertain, determine and adjudicate the total 
fees due by the Indians for services of all attorneys, but directing that 
the legal proceedings to ascertain the fee due should be in the name 
of Butler & Vale, that the award or judgment rendered should be 
rendered in the name of Butler A Vale, that the said award or judg¬ 
ment should be paid to Butler & Yale bv the Treasury of the United 
States out of a certain money payment due to the Indians and that 
the said award or judgment should be distributed by Butler A Vale 
among the several claimants on the basis of an agreement among 
them. A true copy of said special jurisdiction- act i> attached hereto 
marked ‘‘Butler & Yale Exhibit A.” 


9. That your cross complainants and intervenors Butler Sc Vale 
prosecuted in the Court of Claims the claim of the attorneys for the 
fee due them by the Court of Claims in the firm name of Butler Sc 
Vale and at their own firm expenses for costs of suit, which said costs 
were heavy and burdensome and were solely borne by said Butler Sc 
Yale with the knowledge of tin* several other attorneys claiming in¬ 


terests in the fee to be awarded. That Hugh H. Gordon, Benjamin 
Miller, Administrator of the estate of Levi Maish, deceased, and 
Heber J. May, repudiated their agreements with reference to the 
fees and intervened at the hearing by the Court of Claims of the 


question referred to said Court of Claims of the fee that it should 
find due and payable by the Colville Indians. That the Court of 
Claims found the total fee due bv the Colville Indians to their at¬ 


torneys on account of prosecution 


>f the aforesaid claim of $1,500,- 


000 against the United States to be $60,000. That so much of said 
decree as fixed and adjudicated the total fee due by the Indians is 
valid and binding. That in excess of its jurisdiction and without 
authority of and contrary to law, equity and right the Court of 
Claims thereupon undertook to and did violate the terms of the 
jurisdictional act referring the matter of fee due by the Indians to 
it. and over the protest of your cross complainants and intervenors 
Butler Sc Vale, and attempted to pass a judgment or decree 
47 finding the several sums to which various attorneys were en¬ 
titled out of the total fee award of $60,000 and directed that 
judgments should be entered up in the several names of each of 
these attorneys. That the division of the fee as made by the Court 
of Claims was as follows: 


To Benjamin Miller, Administrator of the Estate of Levi 


Maish, deceased . $6,000.00 

To Hugh H. Gordon. 14.000.00 

To Marion Butler. 20,000.00 
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To Josiah Vale. 10.000.00 

To Daniel B. Henderson. 5,000.00 

To Ileber J. May. 3,000.00 

To Frederick C. Robertson. 2,000.00 


That the foregoing separate findings, awards or judgments were 
not and are not in accordance with the agreements between the 
parties referred to in the jurisdictional Act of Congress. That the 
amounts awarded Benjamin Miller. Administrator, Hugh H. Gor¬ 
don and ITeber J. May are far in excess of the amounts to which 
they are entitled under the agreements referred to in the Act of 
Congress, while the amounts awarded to Marion Butler and Josiah 
Yale are far less individually or collectively than the firm of Butler 
& Yale wa> an is entitled under the terms of the agreements re¬ 
ferred to in the Act of Congress or than either of the members of said 
firm of Butler & Yale was and is entitled to under the agreement 
between them, said Marion Butler and said Josiah Yale, with ref¬ 
erence to said firm fee. That your cross complainants and inter¬ 
veners were put to heavy expense in proseeuting before the Court 
of Claims the claim to the fee to be paid bv the Indians, none of 
which expense was borne or offered to be borne by the other parties 
to the consolidated suits, and the Court of Claims in its alleged judg¬ 
ment or decree awarded Butler A* Yale no reimbursement of the 


co'ts to which they necessarily had been subject, including attor¬ 
ney fees. 

10. That the Court of Claims was absolutely without jurisdiction 

to render judgment or decree save in the name of Butler Yale for 

the total fee awarded to be paid out of the funds of the Indians and 

its judgment or decree so far as it attempted to adjudicate the several 

sums due each attorney is null and void. That the Treasurer of the 

United States is without authority of law to pay the moneys or any 

part thereof found to be due by the Indians except to Butler it Yale. 

and so likewise are the receivers succeeding him. That your cross 

complainants and interveners by reason of the fact that the sums 

adjudged and decreed in their names was far less than the amount 

of which the firm of Butler it Yale were entitled and inasmuch as 

acceptance of the same could injure no one received and accepted 

from the Treasurer of the United States the sums adjudged and 

awarded them individual!v bv the Court of Claims. That vour cross 

*. • • 

complainants and interveners Butler it Yale are by law entitled to 
have the entire balance of the fee found due by the Colville 
48 Indians on account of prosecution of their afore-mentioned 
claim paid over to them Butler it Yale, to have the several 
purported findings or awards adjudged by the Court of Claims as 
due to each ner-on named in said award, judgment or decree declared 
null and void, to have a decree passed by this Honorable Court 
directing that the balance remaining after payment of costs of suit 
shall be disbursed bv Butler <t Yale in accordance with the terms 
of the agreements referred to in the Act of Congress. 

Wherefore, the premises considered your cross complainants and 
intervenors Butler it Yale pray as follows: 

First. That process may issue out of this Honorable Court directed 
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against the said Hugh II. Gordon, Benjamin Miller, Administrator 
of the Estate of Levi Maish. deceased, the Indian Protective Associa¬ 
tion, Heber J. Mav, Frederick C. Robertson, Richard D. Gwvdir. 
J. \\ . Edwards, Wendell Hall and James B. Archer. Charles Poe 
and Nathan S. Fawcett, the receivers appointed by this Court, com¬ 
manding them and each of them to appear in this Honorable Court 
to answer the premises and to abide bv and perform such orders 
or decrees as may be passed herein. 

Second. That a final judgment or decree be passed by this Hon¬ 
orable Court declaring your intervenors and cross complainants, the 
firm of Butler A Yale, entitled to the entire balance remaining under 
control of this Court of the fee found by the Court of Claims to be 
duo by the Colville Indians to attorneys for the successful prosecution 
of the claim of the Colville Indians against the United States for the 
$1,500,000 herein referred to and directing that the same be turned 
over to the firm of Butler A Yale. 


Third. That the purported findings, awards, judgments, or decree 
of the Court of Claims declaring or undertaking to declare the dis¬ 
tributive* -hare of each attorney in the fee of $50,000 herein referred 


to as due by the Colville Indians to the attorneys for successful prose¬ 
cution of their claim for $1,500,000 he declared null and void and of 


no effect and that the same he decreed s?t aside and for naught held. 
Fourth. For Mich other and further relief as to the Court mav 


seem meet and proper and the nature of the cause may demand. 

The defendants to this cross hill are Hugh II. Gordon and Fred¬ 
erick C. Robertson personally and Charles Poe, James B. Archer and 
Nathan S. Fawcett, as Receivers, and the parties to the intervening 
petitions are Richard D. Gwvdir. J. W. Edwards, Wendell Hall, the 
Indian Protective Association, Hugh II. Gordon. Benjamin Miller. 
Administrator of the Estate of Levi Maish, deceased, and Heber J. 
May and Charles Poe, James B. Archer and Nathan S. Fawcett, 
Receivers. BUTLER A VALE, 

Bv J. M. VALE. 

KAPPLER A MERTLLAT, 

Solicitors for Intervenors and Cross Complainants. 


District of Columbia, ss: 

Josiah M. Yale, being first duly sworn, upon oath deposes and 
says: That he is a member of the law co-partnership or firm of 
Butler A A r ale; that he has read the foregoing bill of com- 
49 plaint by him subscribed and knows the contents thereof; 

that the matters and things therein stated upon his own 
knowledge are true, and those things stated upon information and 
belief he believes to be true. 

J. M. VALE. 


Subscribed and sworn to before me this 22nd day of December, 
A. D. 1908. 

f seal. j MARTHA M. BECK, 

'Notary Public, D. C. 

My commission will expire October 23, 1912. 

(Endorsed:) Let this paper be filed. Job Barnard, Justice. 
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50 Order Sustaining Exceptions. 

Filed Feb. 10, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Consolidated No. *28005. Original No. 28000. 

Frederick C. Robertson and Others. Plaintiffs. 

vs. 

Hugh II. Gordon and Others, Defendants. 

This cause came on to be heard upon exceptions filed by Plain¬ 
tiff Robertson.. November 13, 1908, to the answer of defendant 
Gordon filed November 2. 1908, which were fully argued by counsel 
for the respective parties. 

Now, the same being understood, it is considered by the Court 
that the said exceptions numbered one, two, five and six be and 
hereby are sustained; and that the said exceptions numbered three, 
four and seven he and hereby are over-ruled. 

It is ordered that the said defendant Gordon file his full and 
sufficient answer to the said bill of complaint on or before the next 
succeeding rulc-dav of this court. 

JOB BARNARD, Justice. 

In open Court. February 10. 1909. 

51 Amended Answer of Hugh //. Gordon. 

Filed Feb. 23. 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28000. 

F. C. Robertson, Complainant, 

vs. 

High IT. Gordon et al.. Defendants. 

The defendant, reserving the benefit of all exceptions to the 
errors and insutliciences of the bill of complaint herein in the 
same manner as if he had demurred thereto, makes answer to so 
much thereof a> he is advised it is material for him to answer, and 
answering says: 

One, two and three: He admits the allegations of paragraphs 1. 
2, and 3, so far as they are material, to be substantially true as 
alleged. 

Four. Answering the fourth paragraph of the bill of complaint, 
this defendant says it is true that by the sixth paragraph thereof 
the contract referred to was to continue in force until July 26, 1904. 
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ns alleged, but whether said contract was impliedly continued in 
force and is yet in full force and effect by virtue of continued serv¬ 
ice thereunder, recognized, acquiesced in and confirmed by the 
United States, by Congress and the Colville Indians, or whether 
the sendees rendered by this defendant were so acquiesced in and 
so confirmed as alleged and thereby the same was impliedly con¬ 
tinued in force and is yet in force, this defendant is unable 

52 to admit or deny, inasmuch as this is matter of legal opinion 
or construction: that this defendant, after the said 26th day 

of July, 1904, continued to render service under the said con¬ 
tract in pursuance of the subject matter thereof, intending to 
claim and subsequently claiming compensation thereunder for his 
said services, but he denies that the complainant rendered any 
services whatever under said contract, or had any interest in the 
same. Answering further, this defendant says that he has no 
knowledge of any adjudication wherein the said contract was “Held 
and considered as an element in determining the amount of com¬ 
pensation for services rendered the Colville Indians/’ except in the 
Court of Claims, to whom the determination of the amount of 
compensation for services rendered by attorneys to said Indians 
was referred, and the finding of the said last named Court con¬ 
stitutes the only source of information this defendant possesses in 
reference to any holding or consideration thereon, and he refers 
to the decision of the said court filed in this cause., marked “Exhibit 
A” to his original answer, for the information of the court and 
complainant upon the subject, if by the complainant’s bill he intends 
that it was therein so held and considered. 

Five. The defendant denies that Maish and Gordon entered into 
any agreement with the complainant at any time, as alleged in 
the 5th paragraph of the bill, but says on the contrary Maish died 
in February, 1899; he further denies that he individually entered 
into arrangements and agreements with the complainant “to assist 
in prosecuting and securing the collection and payment” of the 
claims of the Colville Indians or the prosecution thereof, as 

53 alleged: he further denies that in consideration of assistance 
agreed to be furnished or furnished by the complainant this 

defendant agreed to or did admit the complainant to an equal or 
other partnership interest or share with this defendant in the claim 
of attorneyship of and for the Colville Indians, as alleged. The 
defendant admits, however, that there was an arrangement and 
agreement between himself and the complainant in respect of the 
claim of the Colville Indians, but says the complainant wholly fails 
to correctly set forth the same, as will hereinafter more particularly 
appear. lie further admits the execution of the paper writing, 
dated the 28th day of March, 1903, set out in the said paragraph 
of the bill, but he denies that the said writing “settled and reduced 
to writing” the arrangements and agreements between the com¬ 
plainant and defendant, as will also more particularly appear herein¬ 
after. 

Further answering the defendant says the arrangement and' 
agreement hereinbefore mentioned was as follows, namely: That 
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on the Oth day of May, 1904, the complainant in writing agreed 
with the defendant that he, the said complainant, would obtain 
from the said Colville Indians a new contract, to be approved by 
the proper government officials, said agreement and writing not 
stipulating the compensation of the said complainant for so obtain¬ 
ing the same, and thereafter, on the 28th day of March, 1906, by 
the mutual contract set out in the complainant’s bill, the com¬ 
pensation of the complaint, in case he should so obtain the said new 
contract, was fixed bv the said writing; and the agreement of the 
said complainant aforesaid to obtain the said new contract, was 
the sole consideration for the said writing dated March 28, 
54 1901, and the said writing was merely a supplemental agree¬ 

ment. made solely to fix the compensation of the complain¬ 
ant for the service to he performed by him under the said prior 
agreement and arrangement. The defendant further avers that 
tlie subject matter of the said agreement of March 28, 1906, as to 
the complainants compensation was the obtaining of said new 
contract under said prior arrangement, and the provision of the 
said writing that the parties thereto were to share equally in all 
moneys appropriated or allowed as alleged “whether allowed under 
the Maish and Gordon contract * * * or on any other theory 


whatsoever*’ was inserted, and so understood to he. for the protection 
of the complainant, in case he should so obtain said new contract, 
in thi* contingency that compensation should he allowed upon some 
other theory than under the contract so to he obtained as aforesaid, 
and so it was the agreement and understanding that the said Robert¬ 
son,. under the said paper writing, was to lie entitled to share with 
the defendant anv compensation received in cast' the said new 
contract should he obtained and not otherwise, and in such case 
the contingency of the allowance of compensation to attorneys under 
the Maish and Gordon contract was provided for. hv the last clause 
of tin* agreement of March 28, 1905. limiting the said Robertson 
to a share of the net sum accruing to said Gordon, after ‘‘settling 
with other attornevs under contracts'* theretofore made bv said 
Gordon. 


Further answering, the defendant admits the advancement of 
the $150.00 mentioned in the receipt set out by the complainant, 
but he says the object of the said advancement was to prevent the 
approval of a contract obtained by other parties, which if 
55 approved would have prevented the said Robertson from 
obtaining said new contract, the procurement of which was 
the consideration for the said agreement of March 28, 1908 which 
consideration wholly failed by the failure of the said complainant 
to obtain said new contract, the said Robertson not being required 
to, and never having performed any service in the prosecution of 


the claim of the said Indians. 

Six. The defendant admits that the claim of the Colville Indians 
aforesaid was duly prosecuted in despite of the complainants failure 
to obtain said new contract, and that appropriation was made as in 
and by the Acts set out in the 6th paragraph provided, but he denies 
that any portion of the funds, so appropriated, that are or were in 
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the Treasury to the credit of this defendant is subject to any lien of 
the complainant or of Butler and Vail, and he denies that the same 
is liable to be drawn or subject to be paid to said Butler and Vail 
or said Colville Indians, or that the withdrawal by this defendant 
of the $14000.00 awarded to him would in anywise injure complain¬ 
ant, or that complainant has any claim against this defendant in 
respect to same. 

Seven. Defendant admits the allegations of paragraph 7 of the 
bill as to the prosecution in the Court of Claims, ami as to the cita¬ 
tions of the decree of said Court, but denies the allegations of the 
concluding portion of said paragraph (Erroneously marked “9”) 
that the total sum of $00000 awarded is liable to be drawn from 
the Treasury by Butler and Vail, and also denies that the with¬ 
drawal bv defendant of $14000.00 awarded to him would in any- 
wise injure the complainant, or that the complainant has any claim 
against the defendant. 

Eight. Defendant denies that the complainant rendered 
r>0 “extensive, laborious or important’’ service as alleged in para¬ 
graph 8 of the bill, or that any allowance to defendant was 
the result of any service of the complainant jointly with defendant 
or otherwise, but says in fact that the claims of the complainant, if 
any, were fully presented to the Court of Claims and fully and 
finally adjudicated and he denies all allegations relative to any divi¬ 
sion or right of division between himself or said Robertson; and he 
here suggests and urges that this court has no jurisdiction to con¬ 
sider or allow any claim of the complainant in tlie premises, for the 
reasons appearing in this paragraph. And in response to the plain¬ 
tiff's allegations that the “Court of Claims made no judgment, de¬ 
cree or division between the parties in respect of any agreements 
or contracts among themselves’’ this defendant avers that the com¬ 
plainant, in the said Court of Claims, appeared and submitted his 
claim to one-half of the compensation to be awarded to this defend¬ 
ant, and the defendant is advised and believes and upon such in¬ 
formation and belief avers that the complainant was in all legal 
respects a party to the said cause in the said Court of Claims; that he 
submitted to, and the said Court had, jurisdiction to hear and deter¬ 
mine his rights, and as the defendant expects to prove at the trial of 
this cause, the complainant elected to stand, as against this defend¬ 
ant, as well as the Colville Indians and the United States, upon the 
reasonable value of the services he claimed and claims to have ren¬ 
dered in the premises, and this defendant claims the benefit of said 
election and the estoppal resulting therefrom and therefore avers the 
title and claim of the said complainant here presented is a 
~>7 thing adjudicated by the Court of Claims against the said 
complainant and is not a subject for inquiry by this Court. 

Nine. The defendant has no knowledge as to the notices referred 
to in paragraph 9 of the bill, but he denies every allegation which 
in any way asserts or sets up any claim to the $14000.00 awarded 
this defendant. 

Ten. Defendant avers it to be likely that if his award of $14000.00 
be paid to him he will return to his home in Florida, taking his 
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belongings with him. TTe also admits that he has no valuable 
property in the District of Columbia, but he denies the allegation 
made on ‘‘information and belief’ that the defendant has no prop¬ 


erty “elsewhere” sufficient to meet the claim of the complainant, if 


the said claim has anv foundation, which the defendant denies. He 


also denies that the complainant has any ownership, lien or claim 
whatever upon the award of $14000.00 to defendant. 

And having answered fully, the defendant prays to be hence dis¬ 
missed, with his reasonable costs. 


HUGH II. GORDON. 


ANDREW LIPSCOMB, 
.TAMES B. ARCHER, Jr. 
Solicitors for Defendant. 


District of Colombia, To wit: 

I, Hugh II. Gordon, do solemly swear that the facts above stated 
as of my personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 

HUGH II. GORDON. 


Subscribed and sworn to before me this 23 day of February, 1909. 

J. R. YOUNG, Clk. 

By F. E. CUNNINGHAM, 

Asst. Clk. 


58 Amendment to Intervening Petition and Cross-Bill. 

Filed Mar. 3, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. No. 28005. Consolidated. 

Richard D. Gwydir et al., Complainants. 

vs. 

Hugh H. Gordon et al., Defendants. 

Come now the intervenor and cross complainant Butler A Yale 
and amend their intervening petition and cross bill bv inserting in 
paragraph 8 of said intervening petition and cross bill after the words 
“this fact was well known to Congress and the Committees thereof.” 
the following: 

“that at and long before the Act of Congress herein referred to 
was passed providing for the payment of the Colville Claim and 
of attorneys fees, as provided for therein all contracts of attorneys 
with the Colville Indians for the prosecution ok the claim aforesaid, 
had expired, ceased and determined, and none of the parties to this 
bill or any other parties whatsoever had any contracts or claims 
against said Indians for services as attorneys or otherwise in the 
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matter of the prosecution of said claim that was or were valid and 
lawful, or that was or were enforceable at law or in equity and all 
parties to the pending litigation were aware thereof and so under¬ 
stood and knew at, before and after the time of the passage of the 
Act of Congress providing for the payment of said claim.” 

BUTLER & VALE. 

KAPPLER & MERRILLAT, 

Attorneys. 
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Replication of Frederick C. Robertson 
Filed Mar. 5. 1909. 


In the Supreme Court of the District of Columbia. Holding an 

Equity Court. 

No. *28005 Consolidated. Nos. 28000. 28005, 28000, Original. 


The Indian Protective Association, Richard D. Gwydir, J. \V. 

Edwards, Wendell Hall. Frederick C. Robertson, Plaintiffs, 

vs. 

Hi gh H. Gordon, Benjamin Miller, Administrator of Levi Maish, 

Deceased; Marion Butler and Josiah M. Yale (Butler and Vale). 

Defendants. 

I 

This repliant, saving and reserving t to himself all and all manner 
of advantage of exception to the manifold insutticiences of the said 
answer, for replication thereunto saitft, that he will aver and prove 
his said bill to be true, certain, and sufficient in the law to be an¬ 
swered unto; and that the said answer of the said defendant is un¬ 
certain, untrue and insufficient to be replied unto by this repliant; 
without this, that any other matter or thing whatsoever in the said 
answer contained, material or effectual in the law to be replied unto, 
confessed and avoided, traversed or denied, is true; all which matters 
and things this repliant is, and will be. ready to aver and prove, as 
this honorable Court shall direct; and humbly prays, as in and by 
his said bill he hath already prayed. 

FREDERICK C. ROBERTSON, Plaintiff. 

By GEORGE H. PATRICK, 

His Solicitor. 


March 3, 1909. 
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60 (Endowed.) 

Leave to file granted. 

WRIGHT, Justice. 

Demurrer to Petition and Cross Bill of Butler and Vail. 

Filed Mar. 6, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28005 Consolidated. 

Richard D. Gwydir et al., Complainants, 

vs. 

Hugh H. Gordon et ah, Defendants. 

This complainant, Indian Protective Association, a corporation, 
by protestation, not confessing or admitting any of the matters and 
things alleged in the Petition and Cross Bill of Butler and Vail, 
herein, to be true in manner and form as the same are alleged, demur 
to the said petition and the Cross Bill and the relief prayed therein 
and say there is no equity in the same and that the said Petition and 
cross Bill present no matter for the cognizance of this Court or any 
cause of action whereon the Court can ground the relief prayed in 
and by the same or any other equitable relief whatsoever. 

CHARLES POE, 

BERRY & MINOR. 

Solicitors for Complainant, Indian Protective Association . 

fil We hereby certify that in our opinion the foregoing de¬ 

murrer is well founded in law. 

CHARLES POE & BERRY & MINOR, 

Solicitors for Complainant , 
Indian Protective Association. 

District of Columbia, ss: 

I, Daniel B. Henderson, being first duly sworn according to law, 
upon oath depose and say that 1 am the Secretary of the complain¬ 
ant. Indian Protective Association, and that the foregoing demurrer 
is not interposed for any purpose of delay. 

DANIEL B. HENDERSON. 

Subscribed and sworn to before me this 25th day of Februarv, 
A. D., 1909. 

[seal.] NEENAH LAMB, 

Notary Public, D. C. 
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62 Opinion. 

Filed April 2, 1909. 

In the Supreme Court of the district of Columbia. 

No. 28005. Equity. 

Richard D. Gwydir et al., Complainants, 

v. 

Charles IT. Treat, Treasurer, etc., et al., Defendants. 

Marion Butler and .Tosiah M. Vale, .partners, doing business in 
the firm name of Butler Yale, on Dee. 22, 1908, filed in this cause, 
(alleged to be consolidated with Equity causes No. 28,000, 28.001, 
and 28.006). their intervening petition, answer, and cross-hill, in 
which they state that The Indian Protective Association, a corpora¬ 
tion, filed it< hill in said Equity cause No. 28,000, praying for an in¬ 
junction to restrain the defendant, Charles IT. Treat, as Treasurer of 
the United States, from paying to the defendants, Hugh IT. Gordon 
and Benjamin Miller, administrator, and to enjoin said Gordon and 
Miller from receiving, the sums! of $14,000 and $6,000 re- 
68 spectivelv. which were awarded them for services to the Col¬ 
ville Indians, by a judgment of the Court of Claims, the said 
Indian Protective Association claiming an equitable lien on the 
said sums of money by virtue of certain contracts with said Gordon. 

They also aver that said corporation filed its bill in said Equity 
cause No. 28.001, seeking the same character of relief against the 
said Treasurer, and Heber J. May, to whom was awarded $8,000 for 
like services, bv said Court of Claims, and claiming a lien thereon, 
or an equitable interest therein, for the amount of the entire award. 

That the complainants in this cause, (No. 28,005,) Richard D. 
Gwydir. et al.. filed their bill against said Treasurer, and said Gordon 
and Miller, seeking the same relief, and claiming an equitable inter¬ 
est in the said sums awarded to said Gordon and Miller, for alleged 
services rendered to Maish <fe Gordon under a contract: and that 
Frederick C. Robertson filed his bill in Equity cause No. 28,006. 
against these petitioners, and said Gordon, said bill averring that 
these petitioners, Butler Vale, had no interest, except for the 
benefit and use of said complainant Robertson, and said Gordon; 
and that said Robertson was entitled to a one-half interest, plus $150 
out of the total sum awarded to both said Gordon and Robertson by 
the said Court of Claims, Gordon being awarded $14,000 and Rob¬ 
ertson $2,000. 

That the said several causes were consolidated, and receivers were 
appointed for the several funds, and leave granted for the petitioners 
to intervene, answer, or file a cross-bill, in each of said causes. That 
the said bill herein as to said defendant Treat, Treasurer, etc., was 
dismissed, and the funds were turned over to the receivers. 

The petitioners then deny that either or any of the said parties, 
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except themselves, are entitled to have paid to them any of the sums 
of money claimed or alleged to be due them, whether by virtue of 
the award of the said Court of Claims, or by assignments, transfers, 
or convevances, of any part of said award: and they deny that any 
of the several other parties aforesaid have any interest in the award 
or awards, save subject to the rights of these cross-complainants, and 
save as these cross-complainants may justly find to be due them, or 
either of them. 

That the cross-complainants and interveners, Butler & Vale, are 
entitled to have the whole of the said several sums mentioned in the 
said several bills, paid over to them, the same to be by them dis¬ 
bursed in accordance with the act of Congress, after first deducting 
the cost of prosecution in the Court of Claims, including reasonable 
attorneys’ fees; and to have the award, judgment, or decree, of the 
Court of Claims, purporting to find the several shares of the several 
claimants to the attorneys’ fund or fee, set aside as null and void, 
and in excess of the jurisdiction of said Court of Claims; and to have 
a decree directing the payment to them of the entire sum of the 
total award made by the Court of Claims to attorneys for said ser¬ 
vices to said Colville Indians. 

The petitioners then state that the Colville Indians for many years 
past had a claim against the United States for $1,500,000, for land 
ceded to the United States. That they had attorneys to 

%j * 

<>4 prosecute said claim, among whom were Maish A: Gordon. 

Butler & Yale, Ileber J. May, Frederick C. Robertson, Daniel 
B. Henderson, and others. That Butler & Yale took the most active 


part in the prosecution of the said claim of said Indians before the 
committees of Congress. That the final provision by Congress, for 
payment of said claim, was due almost entirely to the efforts of But¬ 


ler & Yale, after Maish & Gordon, and most of their associates, had 


failed: and this fact was well known to Congress. 


By leave of Court, the petitioners filed, on Mar. 3, 190fi, an amend¬ 
ment to their said petition and cross-bill, averring therein that at 
and long before the act of Congress herein referred to was passed, all 
contracts of attorneys with the Indians for the prosecution of said 
claim had expired, and none of the parties to this bill, or any other 
parties whatsoever, had any contracts or claims against said Indians 
for services as attorneys, or otherwise, in the matter of the prosecu¬ 
tion of said claim, that were valid or enforceable at law or in equity: 
and all parties to the pending litigation were aware thereof before 
the passage of the said act of Congress. 

By the original petition they then aver, that Congress, as the 
special guardian of the Indians, passed said jurisdictional act for the 
payment of the attorneys' fees after said attorneys, each and all of 
them, had agreed among themselves on the basis of division of the 


total fees to be awarded; and said act conferred jurisdiction on the 
Court of Claims to ascertain the total fees due bv the Indians for the 

t j 

services of all attorneys, and directed that the proceedings should be 
in the name of Butler & Yale, and judgment rendered in their name, 
and the amount paid to them; and that they should distribute the 
said award among the several claimants on the basis of an agreement 
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among them ; and they annex a copy of said act, marked “Butler & 
Vale, Exhibit A.” 

They then aver that they prosecuted the claim for attorneys’ fees 
in the Court of Claims in their name, and at their expense, with the 
knowledge of the several other attorneys claiming interest therein. 

That the said Gordon. Miller, and May, repudiated their agree¬ 
ments with reference to the fees, and intervened at the hearing in the 
Court of Claims, which court found the total fee due by said Indians 
to be $60,000. That so much of said decree as fixed the total fee is 
valid and binding. That in excess of its jurisdiction, and contrary 
to law, said court undertook to and did violate the terms of the said 
jurisdictional act, over the protest of the cross-complainants, Butler 
& Yale, and attempted to pass judgment, finding the several sums to 
which the various attorneys were entitled, and directing judgment to 
be entered in the several names, as follows: 


Benjamin Miller, administrator. $6,000 

Hugh IT. Gordon. 14.000 

Marion Butler. 20,000 

Josiah Vale. 10,000 

Daniel B. Henderson. 5,000 

Heber J. May.-- . 3,000 

Frederick C. Robertson. 2,000 


65 That said separate findings were not in accordance with the 

agreements between the parties referred to in the said act of 
Congress. That the amounts awarded said Miller, Gordon, and 
May are far in excess of the amounts to which they are entitled 
under said agreements, while the amounts awarded to Butler & 
Yale are far less individually or collectively, than the firm of Butler 
& Vale are entitled to under the terms of said agreements, or than 
either of the members of said firm was so entitled. 

That they were put to heavv expense in prosecuting the suit in the 
Court of Claims, none of which was borne by the other parties, and 
none of which was reimbursed to them by the decree therein. 

Thcv then aver that the said Court of Claims was absolutelv with- 
out jurisdiction to render any judgment or decree, except in the 
name of Butler & Vale, for the total amount to be paid out of the 
funds of said Indians; and that the decree, so far as it attempted to 
adjudicate the several sums due each attorney, is null and void; and 
that the said Treasurer is without authority to pay the moneys to anv 
one except to Butler & Yale, and so likewise are the receivers suc¬ 
ceeding them. 

That the petitioners, by reason of the fact that the sums adjudged 
in their names are far less than they were entitled to, and in as 
much as acceptance of the same could injure no one, they aver that 
they received and accepted from the Treasurer of the United States, 
the sums so awarded them individually. That they are entitled to 
have the entire balance of the fees so found to be due paid over to 
them, and to have the several findings or awards by the Court of 
Claims, as due to each person named therein, declared null and 
void ; and to have a decree passed by this court, directing that the 
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balance remaining after payment of costs of suit shall be disbursed 
by them in accordance with the terms of the agreements referred 
to in said suit. 

They pray for process, and for a final judgment or decree, de¬ 
claring them entitled to the entire balance of said fee remaining 
under the control of this court; and that the same be turned over to 
them; and that the purported findings, awards, judgments, or de¬ 
cree. of the Court of Claims, declaring the distributive share of each 
attorney in the said fee of $00,000, Ik* declared null and void, and of 
no effect, and that the same be decreed set aside, and for naught held; 
and for such other and further relief as to the court may seem meet 
and proper and the nature of the cause may demand. 

To this intervening petition and cross-bill, the Indian Protective 
Association, Hugh H. Cordon, and other defendants, have filed a 
general demurrer, alleging that there is no equity in the said peti¬ 
tion and cross-bill, and no foundation therein for any equitable re¬ 
lief whatsoever; and the cause has been argued and submitted on 
that demurrer. 

The special act of Congress, made an exhibit to said bill, may be 
found in M l Statutes-at-Large. page 378, the same being a provision 
in the act making appropriations for the current and contingent ex¬ 
penses of the Indian Department, for fulfilling the treaty stipula¬ 
tions with various Indian tribes, and for other purposes, for 
00 the fiscal year ending June 30th. 1907, said act being ap¬ 
proved June 21, 190 >. 

The act provides $1,500,000 for said Colville Indians, in payment 
for the cession of lands from them, being for 1.500.000 acres of 
land opened to settlement under act of July 1, 1892. 

Jurisdiction is conferred upon the Court of Claims to hear, deter¬ 
mine mid render final judgment, in the name of Butler & Vale, 
(Marion Butler and Jo<iah M. Vale), attorneys and counselors at 
law of the City of Washington. District of Columbia, for the amount 
of compensation which shall he paid to the attorneys who have per¬ 
form'd services as counsel on helwlf of said Indians, in the prosecu¬ 
tion of the claim of said Indians for payment for said land 

It then provides that said court, in determining the amount of 
compensation for such sendees, may consider all contracts or agree¬ 
ments heretofore entered into by said Indians with attorneys who 
have represented them in the prosecution of said claim, and also all 
services rendered by said attorneys for said Indians in the matter of 
said claim. 


It then directs the manner of procedure in said court, requiring the 
petition to be filed by said Butler & Vale within thirty days, the ap¬ 
pearance of the Attorney General on behalf of the United States and 
the Indians, and that preference shall be given by the court for im¬ 
mediate hearing; and then providing that the Secretary of the Treas¬ 


ury is authorized and directed to pay the sum so awarded by said 
court to the said attorneys, (Butler & Vale), upon the rendition of 
final judgment, out of the said $1,500,000 set apart for said Indians, 
which payment shall be in full compensation to all attorneys who 
have rendered services to said Indians in said matter, the same to be 
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apportioned among said attorneys by said Butler & Vale, as agreed 
among themselves, “Provided, that before any money is paid to any 
attorney having an agreement with Butler <fc Vale as to the distri¬ 
bution of said fees, each of the same shall execute and deliver to 
the Secretary of the Interior, a satisfaction and discharge of all 
claims and demands for services rendered said Indians in the matter 
of their said claim.” 

1 he position taken by the complainants in this cross-bill is, that 
the proceeding in the Court of Claims, fco far as the award is made to 
the individuals named therein, (excepting as to Marion Butler and 
Josiah \ ale), is a nullity. If that award is void as to one individual, 
it must be void as to all, without exception, and if so, then there 
would seem to be no title to the moneys awarded, in any of the in¬ 
dividuals named, including the complainants in the cross-bill. 

That court had jurisdiction, or it had not. If it had no jurisdic¬ 
tion to make award to individuals, which was the only thing done 
by its decree, then the title to the >$60,000 awarded to said indi¬ 
viduals, still remains in the said Indians, and the firm of Butler & 
Vale have no more right in this court (to ask for relief in regard to 
the same, than they would have had before the said act of Congress 
was passed, giving, or purporting to give, jurisdiction to the Court 
of Claims. 

No award was made to the firm of Butler & Vale, notwithstanding 
they had filed the petition as a firm, and insisted that a gross 
67 sum should be awarded to them, sufficient to pay all the at¬ 
torneys who had rendered services to said Indians in the 
matter of their said claim. The act, however, giving jurisdiction to 
the Court of Claims, required that court to hear, determine, and 
render final judgment, for the amount of compensation to be paid 
to the attornegs perform nig services for said Indians, the said com¬ 
pensation to be ascertained from a consideration of all contracts, and 
of the character and value of all services rendered. 

On that theory the Court of Claims took jurisdiction; and if its 
construction of the law is correct, it became the duty of that court 
to hear testimony, and to ascertain the value of the services of each 
attorney engaged in the prosecution of the said claim for said In- 
dians. regardless of any agreement with Butler & Vale, fixing the 
value of such services. 

The averment of the petition of the complainants herein is that 
the findings of the Court of Claims do not agree with the rights of 
the parties as established by the agreements said to be referred to in 
said act; that they have been awarded less than is their due, and the 
others awarded more. I take it for granted that the Court of Claims 
had no jurisdiction to find in favor of any attorney, that he was en¬ 
titled to anything more or less than his services were worth under 
all the circumstances; and if the court had that power, and the 
agreement made with Butler & Vale fixed a different amount that 
any such attorney should have, that the judgment of the Court of 
Claims must prevail over that agreement. If there is any contra¬ 
diction in the terms of the law, that contradiction must be recon¬ 
ciled, and the statute construed, by the Court of Claims in the exer- 

7—2077a 
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rise of tlie jurisdiction conferred. That court construed the law to 
mean for it to deal justly by all parties, and to award nothing to 
anv one unless lie had justly earned it. 

This court cannot affect in any way the judgment of the Court of 
Claims bv correcting any alleged errors that that court may make, 
in any ease of which it has jurisdiction. If its decision is wrong, 
the error must he corrected by appeal or motion for a new trial. 

There can be no question but that the court had jurisdiction; and 

if they have acted contrary to the statute with reference to the 
• • 

method of its exercise, that would be only an error in the proceed¬ 
ing, and must bo corrected, if at all, in that court, or by an appeal 
to the Supreme Court. 

The court was to determine the amount of the compensation to be 
paid to all of the attorneys in the class named, after considering all 
the services rendered by them. This amount would be the sum of 
the several amounts found to have been earned by each individual or 
firm. It could not he properly ascertained except by first finding 
the several sums as on a quantum meruit . and adding them to¬ 
gether. 

The petitioners claim that the court had no power to so find, but 
must find a gross sum only, to be awarded to and divided by them 
among unknown or unnamed attorneys under the provisions of an 
unknown or undisclosed agreement, which mav not be such 
08 an agreement as a court of equity could under any circum¬ 
stances specifically enforce. 

To illustrate the fallacy of thi> claim, let us suppose that the 
defendant Gordon is only entitled to *$7,000 under the agreement 
which is said to have been referred to in the said act. The court has, 
nevertheless, found him entitled to $14,000. If he should receive 
only the $7,000 under the said agreement, the other $7,000 awarded 
to him would he received bv some other attorney who was not en¬ 


titled to it in the judgment of the Court of Claims. It was the judg¬ 
ment. of that court that the law required in ascertaining the amounts 
to be properly paid, and in the case supposed that purpose of the 
law would he thwarted. If Gordon was only entitled to $7,000, and 
no one else was entitled to any more than was awarded him, then the 
Indians would he unjustly deprived of $7,000, if a gross sum of 
$00,000 had been awarded to Butler & Vale. 


The actual amounts earned by each attorney or firm having been 
ascertained, as we must assume, in a proper way, such fund ought 
in equity and law to he paid to Mich attorney, unless some other 
party has some equitable claim or lien upon it, by virtue of some 
valid contract based upon a good and sufficient consideration, and in 
that event a court of equity will undertake to make the distribution 
between the attorney to whom the fund was awarded and the other 


party who may have such equitable lien or claim thereon. 

The petitioners, however, have not set up any such contract, and 
have not shown by their cross-bill any right to any portion of the 
money awarded to the other attorneys which a court of equity can 
enforce. They have taken the sums awarded to them individually, 
and thus recognized the legality of such awards, and it is claimed bv 
counsel for the other parties, that they are thereby estopped from 
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questioning the legality of any of said awards. I am disposed to 
think such contention is well founded. 

It is sufficient, however, for me to say, that I do not think there 
are any facts stated in said cross-bill, which if established by proof 
would entitle the complainants therein to any relief in this court 
and T will therefore sustain the demurrers. 

JOB BARNARD, Justice. 


Decree. 

Filed April 13, 1909. 

In the Supreme Court of the District of Columbia. 

Nos. 28000, 28005. 28001). Equity Doc. 02. 

Richard 1). (iwvoiuet al. 
vs. 

Charles II. Treat et. al. 

These causes coming on to be heard upon the demurrer of the 
Indian Protective Association, the complainant in cause No. 28000, 
and Richard D. Gwydir, et al., the complainants in cause No. 28005 
to the intervening petition of Marion Butler and Josiah M. 
09 Vale filed therein, also upon the demurrer of IT. TT. Gordon 
and Benjamin Miller, AdmT, and also upon the demurrer of 
Frederick C. Robertson, complainant, in equity cause No. 28000 
to the cross-bill of said Marion Butler and Josiah M. Vale, heretofore 
filed therein, were together considered by the court, having been sub¬ 
mitted thereto, and it is thereupon, by the court, adjudged and or¬ 
dered that the said demurrers Vie and the same hereby are sustained, 
and said intervening petition and said cross-bill are hereby dismissed 
with costs, this 13th day of April A. D. 1909. 

JOB BARNARD, Justice. 


70 Order Sustaining/ Demurrers. 

Filed Apr. 13. 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28000. 

Equity. No. 28005. 

Equity. No. 28000. 

Richard I). Gwydir et al. 
vs. 

Charles II. Treat et al. 

These causes coming on to be heard upon the demurrer of the 
Indian Protective Association, the complainant in cause No. 28000, 
and Richard D. Gwydir, et al., the complainants in cause No. 28005 
to the intervening petition of Marion Butler and Josiah M. Vale 
filed therein, also upon the demurrer of IT. IT. Gordon and Ben¬ 
jamin Miller, Admr. and also upon the demurrer of Frederick C. 
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Robertson, complainant in equity cause No. 28006 to the cross-bill 
of said Marion Butler and Josiali M. Yale, heretofore filed therein, 
were together considered by the Court, having been submitted 
thereto, and it is thereupon by the court, adjudged and ordered 
that the said demurrers be and the same hereby are sustained, and 
said intervening petition and said cross-bill are hereby dismissed 
with costs, this 13th dav of April A. I). 1909. 

.JOB BARNARD, 

Associate Justice. 


71 Amendment to Decree Dismissing Hill. 

Filed Apr. 16, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. No. 28005, Consolidated. 

Richard D. Gwydir et al., Complainants, 

vs. 

Hugh H. Gordon et ah, Defendants. 

It is by the Court this 16th day of April. 1909. ordered that the 
decree heretofore entered in this cause on the 13th day of April, 
1909. sustaining the demurrer to the Cross Bill and dismissing the 
Cross Bill of intervenors and cross complainants. Butler & Yale, be, 
and the same hereby is amended by adding thereto the following: 

The cross complainants, Butler A T Yale, appearing in open court 
noted an appeal from the above decree of the court to the Court of 
Appeals., and the same was by the Court allowed and bond for 
costs on appeal fixed in the sum of One hundred Dollars and to act 
as a supersedeas Fifteen thousand dollars. 

Bv the Court. 

JOB BARNARD. Justice. 
Memorandu m. 

April 29, 1909.—$100 deposited in lieu of appeal bond. 

72 Test im on; i on He half of Complainant . 

Filed May 6, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. Consolidated No. 28005. Original No. 28000. 28005, 

28006. 

Frederick C. Robertson et al.. Plaintiff-. 

vs. 

Hugh H. Gordon et al., Defendants. 

Deposition of Richard TP. Nvzum. 

In pursuance of the notice hereto attached personally appeared 
before James W. Marshall, United States Commissioner, at Spokane, 
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Eastern District of Washington, at liif office in said city, Richard 
W. Nuzum, a witness on behalf of the plaintiff, the plaintiff being 
present in person, and represented by his Attorney, Harry Rosen- 
haupt, and the defendant Hugh Gordon, being represented by 
Thomas A. Scott, the said hearing having been adjourned from tho 
12th day of April, 1909, to the 19th day of April, 1909, at the 
hour of 10:00 A. M. on said day and on said 19th day of April, 
1909 at the hour of 10:00 A. M., personally appeared the said 
Richard W. Nuzum, a witness on behalf of the plaintiff the plain¬ 
tiff being present in person and represented by his Attorney, Harry 
Rosenhaupt, and the defendant, Hugh IT. Gordon being represented 
by Thomas A. Scott, whereupon the said Richard W. Nuzum 
73 being first duly sworn to tell the truth, the whole truth 
and nothing but the truth in the above entitled cause, testi¬ 
fied as follows: 


Direct examination. 

By Mr. Rosenhaupt: 

Q. Please state your name? A. Richard W. Nuzum. 

Q. Your residence, Mr. Nuzum? A. Spokane, Washington. 

Q. Your business in life? A. Attorney-at-law. 

Q. Are you acquainted with the plaintiff, F. C. Robertson? A. 

I am. 

Q. How long have you known him? A. Known him since 1892 
or 1893. 

Q. Are you acquainted with the defendant Mr. Hugh Gordon? 
A. I am. 

Q. When did you meet him? A. In Washington in 1903 in the 
spring. 

Q. Please state, Mr. Nuzum, if you went to Washington in the 
spring of 1906 with Mr. F. C. Robertson? A. I did. 

Q. For what purpose did you and he go there? A. To present 
the claim of the Colville Indians before the Committee in Congress 
that they might be allowed the million and a half dollars coming 
to them under the treaty with the government of the United 
States. 

74 Q. What contract was Mr. F. C. Robertson claiming un¬ 

der? A. The contract known as the Maish-Gordon contract, 

Q. What contract were you claiming under? A. The McDonald 
contract, 

Q. State whether or not after you arrived in Washington you 
know of Mr. F. C. Robertson performing any service looking to 
the accomplishment of the object of securing the Colville Indians 
tho sum of $1,500,000.00 as claimed? A. I do. 

Q. What service do you know of personally, Mr. Nuzum? A. 
Mr. Robertson worked in conjunction with myself, Butler & Vale 
and Hugh Gordon during three weeks which we were there, briefing 
and interviewing various members of the conference committee of 
Congress in relation to the hearing before the Senate Committee 
on Indian affairs, and doing all we could to insure the passage of 
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this bill, which would give the Indians their money, known as the 
Indian Appropriation Bill, that was our effort. 

Q. Working all the time? A. That was our object. 

Q. Do you know anything about any arrangements Mr. F. C. 
Robertson made with Air. Hugh Gordon to share in the moneys 
that would inure to either the said F. C. Robertson or the said Hugh 
H. Gordon by reason of their services to the Colville Indians, 
whether allowed under the Maish-Gordon contract with the said 
tribes or anv other theorv whatsoever? A. Yes, I do. 

Q. Just state what you know as to that contract as to 

75 the division? A. Then a contract was entered into between 
Butler & Yale, Hugh II. Gordon and Mr. F. C. Robertson 

and myself. Gordon and Robertson were working together, both 
claiming to he equally interested in any fee allowed. I represented 
Mr. MacDonald and Judge M. J. Gordon, in which it was agreed 
that if one million five hundred thousand dollars was allowed them, 
this is my recol-ection of it that Mr. Robertson and Mr. Hugh 
Gordon were to get $18..500.00. I believe that this $18,500. was in 
the contract, set out how much each was to get and Judge M. J. 
Gordon. MacDonald and myself were to get $18,500.00 and Butler 
and Vail were to get the rest. 

Q. Do you recol-ect what the division was between Gordon and Mr 
Robertson? A. Each were to get half, that is my recollection. Af-er 
I arrived in Washington, in a conversation with Gordon just before 
that contract was signed—that is. Hugh Gordon, he told me that 
Robertson was to get half of what he got. 

Q. State whether or not in discussion with the various Attorneys 
you know of Mr. Gordon attempting to increase the compensation 
to be allowed to F. C. Robertson and Hugh ir . Gordon? A. Yes 
that was the principal bone of contention. I think he was claim¬ 
ing first a total $60,000.00, out of the $150,000.00. 

Q. Please state whether or not Mr. Hugh Gordon, Mr. F. C. 
Robertson and Messrs. Butler A Vail were ready to go before the 
Conference Committee of the Senate and the House, and submit 
their respective claims as to the amount of money that they 

76 were entitled to? A. Yes sir. 

Q. State if that was done? A. No sir, it was not. 

Q. State why? A. The Conference Committee refused to hear any 
quarrel of the Attorneys. They said they wouldn't take up the 
time of the Committees attempting to adjust the claim of the vari¬ 
ous attorneys to compensation. Senator DuBois who was one of the 
Conference Committee told us that, and Senator Clapp also told us 
that, who was also one of the Conference Committee. 

Q. Mr. Nuzum. state whether or not each of the respective parties 
mentioned were claiming for individual services by them rendered, 
so that there was no determination except by agreement between 
the Attorneys in any Department decision or in any Act of Congress 
as to the division of the Attorneys’ fees? A. The only division of 
fees was to be as ascertained by the agreement of the Attorneys. The 
Department had nothing to do with that. 

Q. State Mr. Nuzum, how long that trip took you and Mr. Robert- 
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son going and coming and while there in Washington? A. Going 
and coining,—we were in Washington three weeks and it took about 
a week to go and a week to come; that is it would take about four 
or fivi* days, each way. 

Q. I will ask you whether or not. if you know, Mr. Robertson in¬ 
tended to go to Washington from the first? A. No, he decided to 
go at the last minute, and left a case incompleted in the courts here. 
In fact I did not know he was going, with me, until F got on the 
train. 


77 Q. 1 will ask you to state whether or not. you were re¬ 

quested by Mr. Gordon in Washington to meet him there, 
and to discuss with him the best means of securing for the Colville 
Indians what they claimed to be due from the Government bv reason 
of the taking of the north half of the Colville Indian Reservation? 


A. I was, and expected to do so. 

Q. Mr. Nuzum, please state whether or not there were compro¬ 
mises, concessions and giving away here and there during the course 
of these negotiations by various Attorneys from what they claimed 
they were respectively entitled to? A. Yes sir, there was. 

Q. I will ask you if Messrs. Butler and Vail’s compensation when 
they were to receive the amount of money that you mentioned over 
the #18,500.00 to Gordon and Robertson, and the $18,500.00 to Mac¬ 
Donald and his associates was to he used by Butler & Vail to com¬ 
pensate other claims under the Maish-Gordon contract? A. Yes, 
they said thev had made various contracts with other Attorneys and 
would have to pay them. One of them told me that their compen¬ 
sation would not amount to over $20,000, or $21,000, after paying 
other Attorneys. 

Q. I will ask you to state whether or not in any conversation with 
Mr. F. C. Robertson vou talked about whether vou with your con- 
tract and he with his agreement with Mr. Hugh Gordon should 
appear in the action then pending in the Court of Claims to estab¬ 
lish the amount of the respective rights of the Attorneys to the 
award before it was made? A. We talked it over, but my 
7<8 idea of it was the contracts as already signed fixed the com¬ 


pensation of Mr. Robertson and Mr. Gordon, and MacDonald 
and his associates and we didn’t make any appearance. 

Q. Was it because of the wording of the Act that this compen¬ 
sation should be awarded in the name of Butler & Yale? A. Oh, 
yes, and then our contracts with them determined our rights. 

Q. I will ask you if you discussed with Mr. F. C. Robertson 
whether or not an intervention ought to he filed on behalf of him¬ 
self in the Court of Claims, and what your notion w T as in the 


premises? A. I had a conversation with Mr. Robertson and advised 
against it. l>ecause I didn’t think it was necessary, I didn’t have any 
doubt but what Butler & Vale would do just as they said they would 
do in their contract. We agreed to take so much on the basis of 


$150,000 and it was to be reduced in proportion with any award that 
was made in the same percentage. 

Q. Did you ever hear of any claim made by F. C. Robertson of 
any sum of money independent of the agreement made between him- 
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self and Mr. Hugh Gordon? A. No, I understood that that covered 
Mr. Robertson’s rights. 

Q. Now, the Hutler A: Yale contract, Mr. Xuzuni, do you know 
whether that was fully executed when you left Washington or what 
was the condition of it? A. Jt was in Butler Vale’s hands, and I 
know that the parties all signed it, as far as Robertson and Gordon 
and Butler A' Yale were concerned—I would not be absolutely posi¬ 
tive. 


79 Q. Mr. Xuzum, was that a trip of some expense? A. Yes. 

it was. 

(J. About how much? A. It cost me about $1,000, and cost Mr. 
Robertson about the same. We staved in Washington three weeks— 

i/ o 

pretty expensive on that sort of business. 

Q. In your opinion if the Attorneys had submitted that ques¬ 
tion to the Conference Committee of the Senate and of the House, 
do you believe that the amount of compensation due to each Attor¬ 
ney. even if agreed upon would have been inserted in the bill? A. 
No, it woidd not. 

(j. How did you gain that information? A. In talking with 

members of the Conference Committee thev said that the Indian 

0 

department said that the Indians didn’t need any Attorney, although 
they failed to get this appropriation in sixteen years’ time and they 
were opposing the.Attorneys always on the floor of the Senate. 

t^. Is that because other Attorneys had made claims for services 
to the Indians and had them turned down in Washington? A. 
It is. 

Q. With how many chiefs of the Indians did you consult? A. 
Two. Burnaby and Bernard. 

(). Did vou have anv agreement or contract between vourself and 
Mr. F. C. Robertson under the MacDonald contract, or did vou claim 

t j 

under the Maish-Gordon contract? A. I claimed all the time under 
the MacDonald contract, and had no agreement with Mr. Robert¬ 


son. 

80 Q. Was that the procedure, that each was independent 

under your respective agreements? A. Independent. 

(J. After you arrived in Washington City and took this matter 
up, was there any talk that you ever heard among any of the Attor¬ 
neys. Messrs. Butler & Yale, Messrs. Hugh II. Gordon and Mr. F. 
C. Robertson, or yourself with regard to the procuring of any new 
contract with the Indians? A. Never was any such conversation— 
never heard of any such conversation. 

Q. Would it have been possible to have obtained a new contract 
from the Indians in time to have rendered any service for the Indians 
under such new contract before the appropriation to the Indians 
would have been consummated by the final passage of the Act? A. 
No. I knew that the Act was on the Appropriation bill and was going 
to stay there. The House would adjourn the latter part of May or 
the 1st of June, and even if we could have got the permission of 
the Indian Department to go there and get a new contract, it would 
not have been approved. I recollect that this Colville Indian 
Amendment was offered in the Senate after it came from the House, 
and was adopted in Conference. But it was agreed when we left what 
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would be done. It. had been agreed from the year before that the 
appropriation to the Colville Indians would be adopted in the year 
1906. 

81 Cross-examination. 

By Mr. Scott: 

Q. Mr. Nuzum, state how you became acquainted with the de¬ 
tails of the contract said to have existed between Mr. Robertson 
and Hugh II. Gordon and the others? A. Well, I was there when 
the contract was dictated, l talked with Robertson and Gordon about 
it. I acted as intermediary between Robertson and Gordon who 
were claiming equally and Butler & Vail, who were denying their 
claims. I went out to Butler's house and finally agreed that when 
we settled the thing that our bunch of fellows claiming under the 
MacDonald contract were to receive *$18,500. Under the original 
contract with Butler A Vail the year before we were to receive 
$22,500., but we threw off $4,000., as I wanted to get the thing 
through and knew if we got to fighting among ourselves we 
wouldn’t either of us get the amount of our claim. 

Q. By whom was that contract signed? A. Butler & Vail, Robert¬ 
son and Gordon, and mvself on behalf of mvself and mv associates. 

•/ V V 

Q. That is the only contract concerning which you are testifying 
in this deposition? A. They asked me about the Maish-Gordon con¬ 
tract under which they were claiming. I had seen that contract. 

0. You don’t mean to testify as to any contract that might be 
alleged to be in existence, between Hugh II. Gordon and F. C. 
Robertson? A. I testified that Gordon told me that he agreed to 
give Robertson half, but I have never seen any written contract, 
but Gordon told me of it in Washington. 

82 Q. No details as to that contract? A. No, he didn’t 
state —I didn’t ask him: he told me that the agreement was 

to give half. 

Redirect examination. 

By Mr. Roseniiaupt: 

Q. During the time that you were in Washington, did you and 
Mr. Hugh Gordon become sufficiently well acquainted for him to 
present other matters to you? A. Yes, he wanted me to take an 
interest in some patents that he had there. 

Q. What was the patent? 

Mr. Scott: Object to that as incompetent. 

A. Some fellow had a patent to gather the snow on the street 
and make brick-brieklets, he called it, of this snow and use them 
in the summer time for ice. 

Q. Did you talk with him on various other matters? A. I be¬ 
came fairly well acquainted with him and discussed other matters 
with him. 

RICHARD W. NUZUM 

It was stipulated that this testimony should be transmitted by 
Judge Marshall as if the same had been taken down in longhand. 
8—2077a 
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83 In the Supreme Court of tiie District of Columbia. 

In Equity. Consolidated No. *28005. Original No. 2800b. 

Frederick C. Robertson et al., Plaintiffs. 

vs. 

Hugh II. Gordon et al., Defendants. 

Deposition of Rickard D. Gwydir. 

in pursuance ol the notice hereto attached personally appeared 
before James \\ . Marshall. I nited States Commissioner, at Spokane, 
Eastern District of Washington. at his office in said City Rickard 
D. Gwydir, a witness on behalf of the plaintiff, the plaintiff being 
present in person, and represented by his Attorney, Harry Rosen- 
liaupt, and the Defendant. Hugh Gordon, being represented by 
Thomas A. Scott, the said hearing having been adjourned from the 
12th day of April. 1909. to the 10th day of April, 1909, at the 
hour of 10,00 A. M. on said day and on said 10th day of April 
1900 at the hour of 10.00 A. M., personally appeared the said Rickard 
I). Gwydir. a witness on behalf of the plaintiff, the plaintiff being 
present in person and represented by his Attorney. Harry Rosen- 
haupt. and the defendant. Hugh II. Gordon, being represented by 
rhoma* A. Scott, whereupon the said Rickard I). Gwydir being 
first duly sworn to tell the truth, the whole truth and nothing but 
the truth in the above-entitled cause, testified as follows: 

84 Direct examination. 

By Harry Rosenhaupt: 

Q. What is your name? A. Rickard D. Gwvdir. 

Q. How old are you? A. Past sixtv-two years. 

Q. How long have you been a resident of the State of Washington? 
A. Since the Spring of 1887. 

Q. Major, do you know Hugh Gordon, the defendant in this 
case? .V. 1 do. 

Q. Did you know him personally? A. I did. 

Q. When did you first meet him? A. In Washington City, Dis¬ 
trict of Columbia, 1893. 

Q. Major, state whether or not you had anything to do with the 
negotiation of the original contract between Maish and Gordon 
and the Colville Indians? A. T did. 

Q. Now, Major, (I now hand to the witness a paper entitled “con¬ 
tract between the several tribes of Indians resident upon the Col¬ 
ville Indian Reservation, and Levi Maish and Hugh IT. Gordon” 
and ask him to look at the signatures and ask him if that is one of 
the copies as he recollects it)? A. That is one of the copies. 

Mr. Rosenhaupt: I now offer this copy in evidence, offering the 
said Contract, so identified, the same being now marked “Pit" Ex¬ 
hibit No. 7". and ask that the same be marked as “Plaintiff's 

85 Exhibit A” and that it now be admitted in evidence. 
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Q. What were you to be paid by Maish and Gordon for securing 
this contract originally? A. Ten Thousand DoDllars. 

Q. I will ask you Major, to state whether or not you are person¬ 
ally acquainted with the Indian signers of that original contract? 
A. T am acquained with the entire tribe we got to sign it, personally. 

Q. Now, Major, how did you get to know these Indians? A. T 
was Indian agent for those tribes for 1887 and 1888. 

Q. During that time did you come in contact with the head men 
of these Indians? A. With all the head and principal men of all 
the tribes. 

Q. After the execution of that contract what did you do with 
reference to keeping in touch with the Indians? A. Went around 
and visited them and seeing them and their principal men. 

Q. I will ask you to state Major, whether or not you received any 
communications from Mr. Hugh Gordon in the year 1003 in 
relation to this contract? A. Yes. I have letters 1893, 1904 then on 
to 1908 from Hugh Gordon, all bearing on the same subject. 

Q. 1 will ask vou to state what is this letter T now hand vou? 
A. The letter is from hi ugh Gordon. 

88 Q. To whom? A. To me in answer to a letter of mine, 

which letter was in answer to a letter of his. requesting me 
to try and get an extension of the old contract. 

Q. I will ask you Major, to state if it is in his handwriting, and 
was duly received by you? A. This is in his handwriting and was 
duly received by me. 

(/. Mr. Roseniiaupt : 1 now offer the letter dated Kirkwood, 
Georgia, Aug. 24. 1903, addressed to Major Gwvdir, and ask that it 
be admitted in evidence and marked “Exhibit IV’ 

(Letter is marked “Exhibit B.”) 

Q. I will now show you the letter dated Biscayne, Florida, dated 
Feb. 2, 1904, beginning “My dear Major”, consisting of four pages 
and signed by Hugh IT. Gordon, and ask if that is in Mr. Gordon’s 
handwriting, and if you received it in due course of mail? A. It 
is in his handwriting, and received in due course of mail, and that 
is his signature. 

Mr. Roseniiaupt: I will now ask that this letter be introduced 
in evidence and marked “Plaintiff’s Exhibit 0.” 

Q. I will now show you a letter dated Biscayne,Florida, April 16th, 
1004. beginning “My dear Major”, consisting — six pages and 
signed Hugh H. Gordon, and ask you if you received that letter 
through the mail, and if it is in his handwriting? A. T received 
it through the mail, and the letter is in the handwriting of Hugh 
Gordon and is his signature. 

87 Mr. Roseniiaupt: I wil- now offer this letter in evidence 
and ask that it be admitted and marked: “Plaintiff’s Ex¬ 
hibit D.” 

Q. I will now show you a telegram, addressed from Miami, 
Florida, addressed to R. D. Gwvdir, signed and dated 27-28-1904 
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Hugh H. Gordon. state whether or not you received that tele¬ 
gram? A. T received that during 1906. 

Mr. Rosenhautt: I will now offer this telegram in evidence and 
ask that it be admitted and marked “Plaintiff’s Exhibit E.” (The 
telegram is admitted, marked “Exhibit E.”) 

Q. I will now show you a telegram marked Miami, Florida, 
April 19, 1904, addressed to R. D. Gwvdir, and ask vou if vou re- 
oeived that telegram from the Telegraph Office here? A. I have 
received it. 


Mr. Rosenhaupt: T will now offer this 
it be marked “Exhibit F.” (The telegram 


in evidence and ask that 
is marked “Exhibit F.”) 


(). I will show you a letter dated April 22nd, 1904, and ask you 
if that is iii the handwriting of Hugh II. Gordon, and received by 
you in the ordinary course of mail. A. In the handwriting of 
Hneh II. Gordon, and that is his signature and I received it by 
mail. 


Mr. Rosenhaupt: I will now offer this in evidence and ask that 
it be admitted and marked “Exhibit G.” (The letter is marked “Ex¬ 
hibit G.”) 

0. I will next show you a letter, dated Biscavne, Florida. June 
18th. 190A. and a-k you if that letter is in the handwriting of Hugh 
IT. Gordon and was received by you? A. That letter was 
88 received by me and is in the handwriting of Hugh II. Gordon, 
and that is Gordon’s signature. 


Mr. Rosenhaupt: I will offer this in evidence and ask that it 
be admitted and marked “Exhibit 11.’’ 

(The same is marked “Exhibit IT.”) 

—. T will ask you. Major, if this letter postal headed Reynolds. 
Ga. July 9, 1904. addressed “My dear Major,” signed Hugh II. 
Gordon, is Mr. Gordon’s letter to you? A. Gordon’s letter received 
bv me through the mail. Gordon's signature. 


Mr. Rosenhaupt: I will offer this in 
be admitted and marked “Exhibit I.” 
Mr. Scott: No objection. 


evidence, and ask that it 


(). I will now show you a telegram, dated Miami, Florida, March 
17th. ’04, signed Hugh II. Gordon, and ask you if that is Gordon's 
telegram to you and was received by you. A. It was received 
bv me. 

Mr. Rosenhaupt: I will now offer this in evidence and ask that 
it he admitted and marked “Exhibit J.” 

(The same is marked “Exhibit J.”) 

Q. And also a. telegram dated Miami, Florida, April 23. *04. 
from Hugh H. Gordon and ask if it was received by you from the 
telegraw office here? A. Yes, same was received bv me. 

Mr. Rosenhaupt: I will now offer this telegram in evidence and 
ask that it be marked “Exhibit K.” 

(Same is marked “Exhibit K.”) 
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Q. Major, T will ask you to state whether or not you have any 
copies of the letters that you wrote to Mr. Gordon either proceeding 
or in reply to the various epistles of his to you that have been 

89 by you identified? A. I have not. 

Q. Major, please state whether or not in the several years 
following 1904, you consulted with Mr. Robertson concerning the 
claim of the Colville Indians. A. I did. 

Q. State what was the nature of the consultation? A. I con¬ 
sulted with Mr. Robertson in connection with the Colville treaty 
with the Colville Indians and have him to take part in it with 
Gordon and myself. 

Q. 1 will ask you, Major Gwydir, to state whether or not you 
know of any services performed by Mr. Robertson in relation to 
the appropriation of Congress for the Colville Indians during the 
period prior to 1904 and after 1904 in the spring? A. I wrote 
to Mr. Hugh II. Gordon explaining to him the necessity of the 

case as it stood at the time, and told him that T thought that Mr. 

F. C. Robertson could be persuaded to take up the proposition, and 
work at this end of the line. Mr. Gordon wrote to Mr. Robertson 
on the matter, so he informed me, by letter, and afterwards told 

me to work with Mr. Robertson. After that Mr. Robertson sent 

me to Miles Post Office Fort Spokane, where there was a big pow¬ 
wow of all the tribes on the Colville Reservation, called there by 
the Indian agent. Captain Webster, and Major McLaughlin, In¬ 
spector of the Interior Department. I went there, started from here 
went to Davenport by rail, and drove from there over to Fort 
Spokane in a heavy snowstorm, and called (he next day on Cap¬ 
tain —. and Major McLaughlin, and told them T would like to 
be allowed to address the Indians on the Colville treaty, also the 
Gordon contract with the Indians which they had signed. 

90 Old Rarnabv was there and Orapahm, Aneas. Martin Ton- 
asket and one other chief there that represented all the 

tribes. 1 forget his name, but all the tribes were represented there. 
I wanted to address them and they wanted to hear me, but Captain 
Webster denied me the privilege. He said he did not want me to 
talk to them. 1 went over to see some half and quarter breeds that 
I knew very well, as I have visited them, and talked to them 
there. I talked to them about extending the Maish and Gordon 
Contract. T told them that we had other parties in now in Wash¬ 
ington and that Mr. Robertson was connected with me here, and 1 
asked them to ask the chief to have it extended and they responded 
that they would be willing to have it extended on my representa¬ 
tion to Major McLaughlin and Captain Webster that it was best 
to do. 

Q. At the time of that conference were parties claiming to have 
secured another contract from the Indians for the identical sendees 
that the Maish-Gordon contract was to cover? A. Yes, A. M. 
Anderson, formerly Indian Agent, claimed to have a contract with 
the Indians. 

Q. Now, Major, state whether or not there was any attempt ever 
made there for the Indians to repudiate all prior contracts with 
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reference to services for them a.-* Attorneys? A. All I can state 
was that the Indians told me that the Agent didn’t want them to 
have any contract with anyone. T wasn’t allowed in there when 
thev were sitting in council at all. 

Q. Major, did you have the services of an interpreter? A. Yes. 
T had the services of an interpreter. 

01 Q. I will ask you. Major, if you were familiar with the 

negotiation of the government with the Indians relative to 
ceding away the rights of the Indians in the north half of the 
Reservation for $1,500,000.00 so that you could talk with them in 
relation thereto? A. Yes. T was familiar with the entire treaty. 

Q. When was that made Major, do you recollect? A. It was made 
I believe, in 1886. just before I had become Indian Agent. 

Q. And the Government had repudiated the authority of the 
three Commissioners to obligate the Government to pay to the In¬ 
dians thi< money? A. The three Commissioners here. Major An¬ 
derson was one of them, the other two T forget the name- made* 
the treatv with the Indians, and T believe Congress confirmed the 
treatv. 

Q. You mean by that that Congress enacted a law restoring the 
north half of the Colville Indian Reservation to the public domain. 
Tn that Act failing to compensate the Indians as agreed? A. Failed 
to keep up their part of the contract entirely. Their contract 
was to pay them $1,500,000,00 and give them $7 ’> 00 . 000.00 acres 
of land in five annual pavments. 

Q. N ow. Major, under the treaty that McLaughlin was negotiat¬ 
ing. was that relative to opening the south half of the Reservation? 
A. I don’t know what his treaty was. I don’t know what he was 
trying to do. Tie didn’t want me in there. 

Q. What I mean is Major, is it a fact that the government seek¬ 
ing to obtain from the Indians the opening of their lands without 
the Indians insisting upon the payment of this money be- 
92 fore they should negotiate with the Government further with 
reference to the opening of the South half of the.Colville 
Reservation? A. The Indians wouldn’t agree to what they wanted. 
What they wanted I don’t know. The Indians refused to have any 
further contract until the treaty they had with them had been car¬ 
ried out. which the government had never carried out. 

Q. What did you do with reference to that matter with reference 
to advising the Indians on that point at that time? A. T advised 

them to stav bv the old contract, and that Mr. Robertson and mvself 

« « T • 

and Gordon and his associates in Washington would carry the thing 
through under the Maish-Gordon contract. 

Q. State whether or not you were instructed, if at all. with refer¬ 
ence to preventing the Indians from entering into new negotia¬ 
tions until the Government recognized the former claim? A. Yes. 
I was instructed to keep the Indians for the old contract and not 
to make any new treaty or contract until the terms of the old 
treaty was fulfilled. 

Q. That is until they got their $1,500,000.00 they should not agree 
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to the opening of the South half of the Colville Reservation or the 
Spokane Reservation? A. Yes. 

Q. Did they heed you? A. Yes, they did; they all went off, 
some stayed one day; some two days: quite a few in bodies, par¬ 
ticularly one member living in Nespelem and Okanogan. I talked 
with him just as he was going off and 1 told him not to go away, 
and he said, “I am not going to stay for any dam- treaties 

93 until the old treaties are fulfilled. The Government is always 
lying to the Indians.” In all this matter I was working 

under the Instructions of Frederick C. Robertson and he furnished 
the money for me to go down there and pay the expenses of the 
trip. 

Q. What if anything did these Indians say with reference to the 
sendees that they knew of having been done under the Maish- 
Gordon contract for their protection? A. After I explained to the 
Indians what he had done in regard to the contract, they were satis¬ 
fied and were willing to have the time of the contract extended but 
didn’t want any treaties or contract until that was finished. 

Q. Major, in your experience as Indian Agent, with a new con¬ 
tract signed by the Indians against the consent of the Government 
and without the authority of the agent have been of any effect? A. 
None whatever. 

Q. How do these Indians make contracts on the Reservation? 
(J. They make contracts with parties through the Indian Agent be¬ 
fore the Department in Washington will recognize them at all. You 
might go upon the Reservation and see every Indian on the Reser¬ 
vation and get them to sign a paper granting you certain rights and 
privileges; unless you have the Indian Agent’s approval, it would 
not be worth a snap to you. The Government wouldn’t pay any 
attention to it. That was tried on me while I was Indian Agent. 

Q. In other words Major, having found that Captain Webster 
wouldn’t permit you to go on and negotiate a new contract 

94 and that the Government was opposed to that, what in your 
opinion, would have been the result had von attempted to get 

a new contract in the name of Hugh Gordon or the name of Gwydir 
and his associates? A. I would have been put off the Reservation if 
1 insisted T would have been put in prison. 

Q. And if you had got it would it have been of any good? A. It 
wouldn’t amount to anything. 

Q. State Major, if you knew that in addition to Mr. Robertson 
there were other Attorneys interested in the Maish-Gordon contract 
working in Washington for the accomplishment of the objects? 
A. I knew of none in Washington other than those mentioned by 
Gordon; that is Butler & Vail, Henderson and May. I heard of 
them through Gordon. 

Q. Major, state whether or not you advised Mr. Robertson, if pos¬ 
sible. to go to Washington to assist, in procuring the recognition of 
the rights of the Indians by an Act of Congress, giving them 
.$1 .oOO.OOO 00 which they claimed to be entitled to? A. I did. with 
the knowledge of Hugh Gordon, after writing to Mr. Gordon T ad¬ 
vised Mr. Robertson to go to Washington to attend to the matter. 
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Q. State Major Gwydir, whether during the time Mr. Robertson 
was acting here, as you have indicated, you believed or understood 
that should he fail to secure a new contract with the Indians he 
should receive nothing for the work he had done and the 

95 money he had put up. A. I never understood anything of 
the kind. 

Q. What was your understanding as to the relationship of Mr. 
Robertson to Hugh H. Gordon in the event of a recovery on behalf 
of the Indians? A. My understanding was Mr. Robertson was 
standing in equal with Mr. Gordon. 

Q. State whether or not you ever at any time informed Mr. Robert¬ 
son that was or was not your understanding of the contract prior to 
the time Mr. Robertson went to Washington? A. That was my 
understanding piior to the time lie went to Washington. My un¬ 
derstanding of it. 

Q. Did you inform Mr. Robertson of that fact as to what your un¬ 
derstanding was should be his share in the event of a recovery? A. 
I did. 

Q. What did you inform him? A. 1 informed him that Mr. 
Gordon would write him that he was standing in equal on the propo¬ 
sition. 

(J. What was your understanding as to what you should receive 
for the services you were then performing? A. My contract with 
Mr. Gordon authorized me to negotiate with some lawyer and then to 
act under the direction of Mr. Robertson. 

( v >. Did you expect to l>e paid an additional compensation than 
the original amount of money? A. I did. 

Q. 1 will ask you to state what Mr. Robertson said, if anything, 
with reference to your being paid for such services? A. Mr. 

96 Koltcrtson said 1 would be taken care of and paid. I don’t 
think the amount was ever stated. 

Q. 1 will ask you to state, Major Gwydir, if Mr. Robertson in¬ 
formed you on his return from Washington, that he had agreed with 
Mr. Gordon with reference to whether or not he or Gordon would pay 
you for the services you rendered after 1901? A. lie did. 

Q. What was the statement made by Mr. Robertson to you imme¬ 
diately upon his return from Washington? A. Mr. Robertson said 
to me that he would take care of me and pay me what was corning 
to me for the services T had done from 1904 up to the time of settle¬ 
ment. 

Q. I will ask you to state if Mr. Robertson said anything to you 
with reference to whether or not he had made an agreement with Mr. 
Gordon or that there was an agreement between him and Mr. Gordon 
to that effect? A. He said there was an agreement between him and 
Hugh Gordon to that effect. 

Q. Major Gwydir, please state what reason Mr. Robertson gave for 
assuming this agreement to pay you rather than that he and Mr. 
Gordon should jointly compensate you? A. He said that Gordon 
didn’t seem to take much interest in me. Seemed to think he didn’t 
owe me anything morally or any other way for anything I had done. 
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Mr. Robertson said that the agreement was that I was to be paid; 
that is the agreement between him and Gordon. 

Q. Did Mr. Robertson state to you at that time as to what he and 
Gordon were to receive out of ilie moneys coming to the At- 
07 torneys? A. If he did I don’t remember the amount. 

Q. I will ask you Major if Mr. Robertson informed you 
that when it came to dividing the moneys that were to be received 
for the foe if Mr. Gordon then insisted that Mr. Robertson should 
take care of vou. 

Mr. Scott: Object to that as leading and hearsay. 


A. Yes sir. That is absolutely correct. That is what Mr. Robert- 
son told me immediately upon his return to Washington. If I re¬ 
member right, 1 saw an agreement to that effect. 

(l X ow Major, I will show you a letter, dated September ldth, 
1908, addressed Major R. 1). Gwydir, Spokane Washington, and 
consisting of two pages written on all sides, signed “Cordially your 
friend," following the typewritten addition; there is a memorandum 
in Mr. Gordon’s handwriting, and ask you if that letter was received 
by you? A. This letter lie wrote that I had no legal or moral 
claim against him. 

Mr. Rosexhaupt: 1 offer this letter in evidence; ask that it be 
marked for identification as “Plaintiff’s Exhibit L.” 

(The letter was marked “Exhibit L.”) 


Q. 1 will now show you, Major, a letter dated “May 21, ’03, signed 
Hugh II. Gordon," and ask if this letter was received by you? A. 
It was received by me through the mail, and handed to Mr. Robert¬ 
son. lie told me that he would attend to sending the contract 

called for bv Gordon. 

«/ 

Q. State whether or not you knew of Mr. Robertson during the 
last five or six years going upon the Indian Reservation him- 
98 self at various times? A. Yes sir, I think Mr. Robertson went 
twice, from my knowledge on the Indian Reservation. 


Q. I will ask you to state if you know, of Mr. Robertson having a 
personal acquaintance with the Indians on the North half of the 
Colville Reservation? A. Yes sir, acquaintance with some—I guess 
I introduced them to him. 

Q. I will ask you to state if you know Mr. Robertson at any time 
prior to this sending of you to the Reservation himself discussing this 
matter with any of the Indians? A. I do. One Indian in par¬ 
ticular, a Mrs. Stewart or her husband, I have forgotten which. 

Q. Was Mrs. Stewart an intelligent Indian woman? A. Very in¬ 
telligent Indian woman living on the Reservation. 

Q. I will now show you this postal card, dated and signed “Hugh 
IT. Gordon” — ask if you received that in the ordinary course of 
mails? A. It is Gordon’s handwriting and received by me in due 
course of mails. 


Mr. Rosenhaupt: I offer this postal card in evidence; ask that it 
be marked for identification as “Plaintiff’s Exhibit M.” 

(Postal card marked “Exhibit M.”) 

9—2077a 
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Q. S'tate Major if these Indians made any statement to Major Mc¬ 
Laughlin at that conference as to whether or not they wanted to hear 
you or what standing you had among them. A. Yes, well 
90 1 went right into the meeting, but the Agent came in and I 

was sitting there talking to Captain Webster and the Indians 
filed in. All the old Indians at the head. We talked with an in¬ 
terpreter Siil Nee, and they all came up and shook hands with me. 
They gave their usual talk; you couldn’t spell it anyhow, and she 
turned to Major McLaughlin the chief wanted to say something; 
well, McLaughlin told him to go ahead and say it, and the chief said, 
“This is a man that never told us a lie, and always treated us fair.*’ 

(}. Major, did you in writing anything to (Jordon never say you 
could talk with them in terms of friendship by reason of your 
former position? A. Yes. I had a good deal of influence with them. 
I never told a blame one of them a lie in my life. 

Q. Major, was any conversation had between you and Mr. Rob¬ 
ertson before von went down to that Reservation as to whether or 
* 

not the agents of McDonald under the Anderson contract might not 
be seeking to secure a ratification of that contract in council? A. 
Yes sir. 

Q. State what was said with reference to that? A. Mr. Robertson 
wanted me when 1 went down there to see what the other people, 
that is the McDonald outfit, were doing towards getting their con¬ 
tract through with the Indians, and what success they had or what 
they had done. 1 found that the Indians, the half-breeds in par¬ 
ticular. were verv bitter against the whole outfit. Thev had taken 

• ** «/ 

these Indians across the river over to Marcus and got them to sign 
a paper without letting Major McLaughlin know anything about 
it. Your contract is practically the only contract. 

Q. Major, I will now ask you to state if you have read in 
letter of September 14th. 1908, this statement by Mr. Hugh 
100 Gordon: “Robertson has shown bad faith towards both of 
us, and I want your help in defeating this suit of his, which 
is an outrage.” I will ask you to state if you have been informed 
by Mr. Robertson with reference to what steps had been taken in 
relation to the mattter Gordon writes about? A. Yes sir, Mr. 
Robertson which I showed him that letter told me that I was taken 
care of, and that he would take care of me in the matter. 

Q. Are you satisfied with that statement Major? A. Perfectly 
satisfied sir. 


Cross-examination. 

Bv Mr. Scott: 

Q. Major Gwydir, when did you first confer with Major Gordon 
about Mr. Robertson? A. In the early part of 1904. 

Q. IIow Hid you confer with him? A. By letter. 

Q. Didn't talk with him personally? A. No, I haven’t seen 
him since 1893. 

Q. When did you first engage Mr. Robertson to assist you in this 
matter? A. Some time in 1904. I couldn't tell the time, probably 
in July or August, somewhere along there. The letters there ail 
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show that. As soon as I got word from Mr. Gordon telling me that 
he would consider Robertson in the matter, then I came to Robert¬ 
son about it. lie had written Robertson at the same time. 

101 Q. Major, did you show the letters on this subject which 
you received from Major Gordon to Mr. Robertson? A. I 

did. 

Q. All of them? A. All relating to him. yes sir, and all relating 
to business. For I considered him an equal partner in it, and 
entitled to see all the correspondence. 

Q. About how many letters did you receive from Mr. Gordon in 
this matter after the matter of employing Mr. Robertson came up? 
A. Probablv a dozen letters, and mavbe not so manv—maybe a 
few more. 

Q. Have you all of those letters? A. A part of them are here, 
Jones wanted some of them in his suit with Gordon. He wanted 
some of them and 1 may have given him some. 

Q. What Jones? A. W. C. Jones. 

Q. Will you try to get these letters? A. 1 don’t know if Jones 
has them. 

Q. M ill you please make an effort to obtain and include them 

in this deposition? A. I will try and do it. 

Q. Are there any other letters except the letters which have been 

introduced in evidence and those which vou think mav be in the 

• «/ 

possession of Mr. M . C. Jones, which you received from Mr. Hugh 
Gordon relative to this matter? A. Well, there is one letter I don't 
think ought to be put in. 

102 Q. Then these letters which have been introduced in 
evidence this afternoon and the letters which may be with 

Mr. W. C. Jones and this one letter are all the letters or communica¬ 
tion- received by you from Mr. Hugh Gordon relative to the matter 
involved in this action? A. I am not positive but T will make a 
diligent search and try and find any other letters. 

t>. Will you kindly produce all original letters or get those which 
you have left with Mr. W. C. Jones, and introduce them so they 
mav be made a part of this deposition A. I will. 

RICHARD 1). GWYDIR. 


In the Supreme Court of the District of Columbia. 

In Equity. Consolidated No. 28005. Original No. 28006. 

Frederick C. Robertson et al., Plaintiffs. 

vs. 

Hugh IT. Gordon et al.. Defendants. 


Deposition of Frederick ('. Robertson. 

In pursuance of the notice hereto attached personally appeared 
before Janies W. Marshall. United States Commissioner at Spokane. 
Eastern District of Washington, at his office in said City, Frederick 
C. Robertson, the said hearing having been adjourned from the 
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12th day of April, 1009., to the 19th day of April, 1909, at 

103 the hour of 10:00 A. M. on said day and on said 19th day 

of April, 1909, at the hour of 10:00 A. M. personally ap¬ 
peared the said Frederick C. Robertson, a witness on behalf of the 

plaintiff, the plaintiff being present in person and represented by 
his Attorney, Ilarry Rosenhaupt, and the defendant, Hugh II. Gor¬ 
don being represented by Thomas A. Scott, and the taking of — 
the said Frederick C. Robertson was adjourned until the 20th day 
of April. 1909 at the hour of 10:00 A. M., whereupon the said 
Frederick C. Robertson, being first duly sworn to tell the truth, 
the whole truth and nothing but the truth in the above entitled 
cause, testified as follows: 


Direct examination. 

By Mr. Rosenhaupt. 

Q. Please state your name, occupation and residence? A. Fred¬ 
erick C. Robertson. Occupation: Attorney at law, residence: 
Spokane, Wash. 

Q. How long have you been a practicing Attorney. A. About 
20 years. » 

Q. Are you the plaintiff in this action? A. I am. 

Q. Have you with you the letters and written communications 
received by you from Major Hugh II. Gordon in anywise affecting 
or concerning or bearing upon the above entitled action or in any¬ 
wise effecting concerning or bearing upon the prosecution of the 
claim of the Colville Indians against the United State* as mentioned 
in the notice to produce letters given in this action by the 
104 defendant, Hugh II. Gordon? A. I have and will produce 
them. 

Q. Please state in narrative form as near as you can recall 
all about the matters claimed in the complaint, and your 
relations with Hugh Gordon? A. My recollection is that early in 
the year 1901 Major Gwydir came to me to talk about a contract that 
Hugh IT. Gordon and Levi Maisli had with the Colville Indians, 
which contract had been approved by the Secretary of the Interior; 
and provided 10 per cent, as a fee for recovering for the Indians 
from the Government .$1.300.000. Major Gwydir had a number of 
talks with me about the matter, and informed me that Mr. Maisli 
had died, that Mr. Hugh Gordon had removed from Washington 
and was on a farm in the Southern part of Florida. He also told 
me that Mr. Hugh Gordon had lost confidence in the men whom he 
believed were working with him in Washington and wanted some 
one here to look out for the Indians under the Maish-Gordon con¬ 
tract, and that as this contract was about to expire to assist and ad¬ 
vise with reference to the procuring of a new contract or the exten¬ 
sion of the old. Major Gwydir informed me that he was fully 
authorized to enter into any agreement that was necessary to secure 
mv services. He told me that if I went in here and did whatever 1 
thought was necessary that I would expect to have an equal share in 
the proceeds with Hugh Gordon, as he had removed from Washing- 
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ton and was then in Florida and in shape to render no assistance at 
all. Major Gwydir told me later that he had submitted my proposi¬ 
tion to Mr. Gordon and that he was fully authorized to enter into 
this arrangement. 1 then started in to labor generally for the suc¬ 
cess, first: of the recovery for the Indians of this money, 

105 secondly: to determine what should be done with reference 
to a new contract and from time to time I wrote to Mr. Gor¬ 
don my views of the situation and conferred with Major Gwydir 
here frequently. Major Gwydir then showed me some correspond¬ 
ence passing between him and Hugh Gordon. This correspondence 
stated that Butler & Vail had informed him, Gordon, that the De¬ 
partment had refused to grant them permission to go on the Reser¬ 
vation and secure a new contract or a continuation of the old. Dur¬ 
ing my services here T examined the questions of law involved in 
the claim of the Indians. I made numerous trips to the Reserva¬ 
tion, not all strictly in this work, hut always talking to the Indians 
wherever T could get a chance about the chances of recovery, and 
letting them know that I was retained by Mr. Hugh Gordon in the 
matter. T visited the south half of the Reservation, near Hunters, 
Washington, and conferred with numerous Indians about the origi¬ 
nal treaty and their understanding of it. I talked fully with Mrs. 
Engeline Stewart at Marcus, Washington, an intelligent quarter 
breed and she talked with other Indians, two or three chiefs, and I 
also talked with two of the chiefs on the Colville Reservation 
about the matter; one of them named Aeneas, as I recollect. The 
government had negotiated the treaty with these Indians for the 
sale of this land with three Commissioners, but afterwards the Gov¬ 
ernment claimed that this Colville Reservation was not originally 
Indian land, hut was created out of the public domain, and hence 
the Indians had no title to extinguish. The Reservation, my recol¬ 
lection now is. was created by an executive order or grant. In 1892 

by a rider to the appropriation bill through the efforts of 

106 John L. Wilson largely, the North half of the Reservation 
was open to mineral entry and in 1896 formerly restored to 

the public domain without compensation to the Indians. T believe 
that an authority could be obtained either by an Act of Congress or 
with the consent of the Indian Department to bring an action in the 
Federal Courts in some manner seeking to establish the legality of 
the Indians’ claim, and wrote my views on this subject to Mr. Hugh 
Gordon. 1 now produce the first letter I wrote to Major Hugh Gor¬ 
don as near as 1 recollect, producing the original copy thereof from 
my ofiicc filed, dated May 9th, 1904, the original being duly ad¬ 
dressed and mailed to Mr. Hugh Gordon. 

(Offered in evidence and marked “Exhibit N”.) 

No objection. 

(Continuing:) 1 discussed with Major Gwydir very fully my 
views as to a new contract. In the first place the execution of a new 
contract would be a repudiation of the Maish-Gordon contract. That 
is, it would be a repudiation of any further service being recoverable 
under the Maish Gordon Contract. Secondly: I didn’t desire to 
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make anv contract in relation to this matter in which contract the 
parties such as Butler & Vail and other Attorneys who have ren¬ 
dered service for these Indians in Washington, would claim that was 
in bad faitli. I was United States Attorney for a number of vears 
and tried numerous cases involving Indian contracts. I felt certain 
after the Department had refused Butler & Vail the right to execute 
a new contract that if we clandestinely went on the Reservation and 
pretended to sign individual Indians that the Government by De¬ 
partmental action might formally revoke the Maish-Gordon 

107 contract. In my opinion, as I informed Major Gwvdir, the 
Maish Gordon contract constituted the only equitable rela¬ 
tions between Hugh Gordon and his associates and the Indians, 
because Maish having died the contract ipso facto was abrogated 
unless continued by a new agreement, and Gordon having removed 
from Washington, could not. as I viewed it, claim services at that 
time, except in connection with other lawyers, and I could not see 
the benefit of putting out Washington Attorneys who had been 
pursuing this contract as Gordon suggested, yet I, could not work 
with the Washington Attorneys because Mr. Gordon expressed dis¬ 
trust. as set forth in his letters. In a letter of April 22nd, 1904. 
presented to me by Major Gwvdir, Mr. Gordon wrote with reference 
to Butler A' Vail: “As I wrote you, it looks like a deliberate fraud to 
break us down. Tf I had had the remotest idea that they were not 
dealing with me in good faith. I would never have left Washington.’’ 
He further wrote that that new contract should be taken in the name 

of R. D. Gwvdir and associates. He also indicated in his letter that 

* 

we ought to wait until there was a change of administration, but the 
change of administration not having yet arrived, the condition he 
indicated did not arise, and from the tone of his letter, I felt neces¬ 
sarily limited to advising with Major Gwvdir, with Mr. Gordon at 
the other end of the line and notified the Major from time to time as 
to what was doing. Indian Agent Anderson after he was removed, 
knew of the expiration of the contract, and went on the Reservation 
and claimed to have obtained a new contract with the Indians. Of 
this fact, however, I did not learn for a long time, as it was kept 
secret here. Mr. R. W. Nuzum, Judge M. J. Gordon, Mr. 

108 Anderson, I think, and several of the Indians I think, went 
to Washington and labored with the Committees of the Sen¬ 
ate. but unsuccessfully. I then, for the first time, learned that they 
claimed to have some kind of a contract with the Indians for the 
same service that Gordon and I were claiming to have the authority 
to act here. I then discussed the matter with Mr. R. W. Nuzum 
but entered into no arrangement with him. He informed me how¬ 
ever, that he had entered into some deal under the new contract with 
Butler A Vail, so that Butler & Vail stood in the position, as I be¬ 
lieve, of having the right to claim that they worked, first, 
under the old Maish-Gordon contract, and secondly, under the new 
Anderson contract, and should the Department approve the new 
Anderson contract, I felt that our rights would be seriously preju¬ 
diced unless we had the full and cordial understanding with Butler 
& Vail. 
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Along in the Fall of 1905, the Government called a Conference 
of all the tribes of Colville Indians who had executed the old Maisli- 
Gordon contract. This was called at Fort Spokane, the Government 
Fort at the Junction of the Spokane and Columbia rivers. This 
conference had for its object the procurement of the consent of the 
Indians to open certain other Reservation lands in which they were 
interested. A gentleman by the name of Major McLaughlin as I 
understood, with plenary powers, was going to negotiate this treaty, 
and this was to be the largest Indian meeting that had been had in 
this country in the last ten or twelve vears, as near as I can recollect. 
I then concluded that it was of the utmost importance to send some 
one there to protect the interests of Hugh Gordon and myself, whom 
I considered jointly laboring in this matter as equal partners, 
109 and I sent for Major Gwydir and gave him full instructions 
and sent him there. As T well knew his diplomacy, and I 
might sav his distinguished appearance, and fidelity as an Indian 
Agent rendered him a man of exceptional value. I think I ad¬ 
vanced him $50 or $75. I instructed him to prevent at all hazards 
the approval of the Anderson contract by the council of Indians. 
That if the Indian Agent and Mr. McLaughlin would give him 
authority to talk to the Indians to explain to them that Butler & 
Vail, Hugh Gordon and others, with myself, were actively working 
for their interests under this old contract, but I told him to do noth¬ 
ing clandestinely, because the Government would repudiate it and 
all the rights of Gordon and myself might be lost. I prepared for 
the Major a paper to have the Indians sign if he thought it could 
be done at that time. I drew this contract in the name of Hugh 
Gordon and his associates instead of R. D. Gwydir and his associates, 
because I believed it was a fair and legal thing to do. 

I now offer this contract in evidence, and ask it to he marked 


“Plaintiff’s Fxhibit ()”. 


No objection. 


(The same is marked Exhibit O”.) 


(Continuing:) Major Gwydir wrote me a letter while at the Con¬ 
ference in relation to the McLaughlin treaty, which letter I now offer, 
dated December 4th, 1905, from Major Gwydir. 


(Offered in evidence and marked “Exhibit P”.) 


(Continuing:) The point of Major Gwydir’s presence there was 
this: I told him to instruct the Indians that if the Government was 
going to deal fairly with them, that they should pay them 
110 for this land ceded under a solemn agreement, and favor their 
claim rather than opposing it, as has been done, and that a* 
a condition precedent to signing anvthing they should insist that 
Maj or McLaughlin should guarantee the payment of this money 
to them. This, I understand, was McLaughlin’s intention, and he 
and the Department of the Interior after this Conference worked 
to have the Indians paid this money. In order to warrant perform¬ 
ance under treaties I understand Governmental action is required: 
so that we were continuing to work for the Colville Indians’ money, 
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as before. I introduce a letter dated January 8th 1905. and ask 
that the same be admitted in evidence. 

(The said letter was marked Plaintiff’s Exhibit QA) 

(Continuing:) I received a letter from Hugh Gordon in Febru¬ 
ary 1905, which letter I now introduce in evidence, the letter dated 
February 8th 1905, and ask that the same be admitted. 

(Said letter is marked “Exhibit R’\) 


(Continuing:) On March 10th, 1905, 1 wrote, signed, post-paid 
and mailed a letter to Hugh 11. Gordon, a carbon copy of which — 
from my office tiles, I now offer in evidence, and ask that it be 
admitted. 


(Said letter is marked “Exhibit S”.) 

(Continuing:)—and attached to this letter is a telegram dated 
Miami. Florida. March 8th, 1905: “F. C. Robertson, Attorney at 
Law. Spokane. Can’t promise success. Will do my best. Require 
full information. Send One hundred and fifty. Am writing. Hugh 
II. Gordon.” (Continuing:) I also offer this in evidence, in 
111 connection with the last letter, and ask that it be marked for 
identification Exhibit “S”. 

The same is marked “Exhibit SA 


(Continuing:) Gordon mentioned in a letter he wrote me or Major 
Gwydir I forget which, that we were seriously handicapped because 
we were unable to meet more closclv in conference, and wished me 
to come to Washington, if possible to confer with him on the situa¬ 
tion. The matter of the Indian claims were then pending before 
Congress, and all the assistance of evervbodv was needed, we bo- 
lieved. became if it was defeated then Congress would probably not 
revive the matter, as it had been pending about twelve years, and 
nothing had been done. So I. although very busy in the midst of 
a lawsuit and on the same train with Mr. Xuzuni, went to Wash¬ 
ington with him. traveling together, but under no agreement, except 
that we were both working for the success of the Indian Claims. I 
knew nothing personally about the validity of his contract. When 
we got to Washington I met Mr. Hugh Gordon, who had received 

the monev from me and was there for conference, and Messrs. Butler 

« 

and Vail, and Mr. R. W. Nuzum. I had numerous talks with Mr. 
Gordon, who was claiming to be the sole surviving partner under 
the Maish-Gordon contract, and was claiming in effect that Butler 
& Yale had but a small, if any, interest in the contract. I then 
became aw:'re that Butler & Vale had performed nearly all of the serv¬ 
ices there in Washington that had been performed by anybody, 
and that they had worked with Judge M. .T. Gordon and Mr. Xuzuni, 
and that the Indians had been before the Department and un¬ 
doubtedly had impressed the Department that their claims were just: 

that all the expenses had been paid by Nuzum, and I in- 
112 formed Major Hugh Gordon that in my opinion these equities 
were strong, and advised if possible a unity of action between 
all of the Attorneys. Gordon and I looked up the law and I worked 
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independently, briefing the case on behalf of the Indians. I also 
looked up all of the law with reference to the Maish-Gordon contract, 
and the standing of Hugh Gordon, and impressed upon him the 
necessity of sizing the situation up so as to present the Indians’ 
claims by a solid bunch of lawyers working for them, rather than 
a bunch of disputants over the matter, and Butler & Yale, who were 
getting more than Mr. Gordon was, were willing to concede to that. 
Major Gwydir had rendered us services here concerning which Major 
Hugh Gordon and I talked, and 1 thought that we should compen¬ 
sate him. I then told him we had best put our contracts in writ¬ 
ing, so that in any negotiations that might occur we would know 
where we were at, and that he and I at least should stand upon our 
footing as equal partners against everybody. He agreed with me 
and a written contract was prepared on the 28th day of March, 1903. 

I now offer in evidence the contract signed by myself and Hugh 
H. Gordon. It is partly in typewriting, and at the bottom of the 
contract in writing is the words: “The fees to be divided between 
said Robertson and said Gordon as herein provided shall be the net 
sum accruing to said Gordon after settling with other attorneys under 
contracts heretofore made by said Gordon/’ I wanted a contract 
dividing everything equally between Gordon and I, but he insisted 
that he had had longer service under the Maish-Gordon, and that I 
should pay Mr. Gwydir for what services he had rendered us. I 
agreed, and then he said to me, “Robertson, I agreed to give you back 
the JfloO.OO out of my share of the profit. You should waive 
113 that claim against me,” I said al- right Mr. Gordon. That is 
all right, and the way you view it, I am willing to give a little 
in this matter and will do so.” So we signed a contract. I now offer 
in evidence this contract. 

The said contract is marked Exhibit T. 

Butler & Vail were claiming that they had rendered all the merito¬ 
rious services rendered to the Indians in Washington; that they had 
filed written briefs: gone before Committees: watched the litigation: 
incurred certain obligations with certain other attorneys, and were 
entitled to the big end of the compensation. Mr. Gordon was claim¬ 
ing that both he and Mr. Maish had rendered meritorious services: 
that other persons had rendered meritorious services: that I had pre¬ 
vented the Indians from repudiating the contract, and had rendered 
meritorious services, all of which inured to his benefit and to myself; 
and that Butler’s claims were exorbitant. So that we could not get 
to a basis of agreement between ourselves, as to what Butler & Vail 
should have. We then tentatively entered into the agreement to sub¬ 
mit to the conference committee the attorneys’ claim on a quantum 
meruit, so that the conference committee should determine what the 
attorneys should have, Gordon and l having agreed that whatever 
we got. no matter how or when, or under what contract, would be 
equally divided. It was mutually satisfactory to us. We went 
before members of the Conference Committee. Myself and Mr. Hugh 
Gordon went to the committee room and had a talk with Senator 
Dubois of Idaho, who was on the conference committee, with Sen- 

10—2077a 
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ator Clapp. T think nf Minnesota, and Senator McCumber, who said. 
"Gentlemen, this conference committee will not have any- 

114 tiling to do with disputes between lawyers. The Senate of 
the United States is not a trial court, and its committees never 

promote conflicting claims that ha\e to be litigated. If you gentle¬ 
men have a meritorious claim it is my advi.se to let the matter be 
determined by some other tribunal.’* Of course, we took this advi.se. 
Then we discussed the arrangement for division of the fees: Hugh 
Gordon and l treating with Butler A: Vail and Xuzum as if equal 
partners. We signed up a writt/en contract, a copy of which 1 have 
not. 1 recollect that Mr. Hugh Gordon signed it in his own name, 
and Butler & Vale signed it in their own name, and Xuzum signed 
it in his own name, and 1 think Vale and Butler. Xuzum and Xuzum, 
and possibly Hugh Gordon added the words “and associates” in 

that contract. Mv recollection i- that Gordon and mvself was to 

«- • 

receive $l« s ,500, 1 know the amount was exactly equal that we were 
to receive. Xuzum for himself and associates the same, and Butler 
& Vale the remainder, to take care of the claims arising by reason 
of the employment of other lawyers. Mr. Butler stated that he had 
employed other lawyers than those employed by Mr. Hugh Gordon. 
The contract being signed and my rights set forth in there equal 
with that of Mr. Hugh Gordon, we proceeded to labor for the passage 
of this bill, and were assured that all op-osition had been withdrawn, 
and that the bill would pass. Butler & Vale then had the compen¬ 
sation to attorneys made payable through them. 

Mr. Gordon sent me a receipt from Biscayne. Florida, dated March 
21st, 1005. signed by himself and in his hand-writing, acknowledg¬ 
ing the receipt of $150.00. 

I now offer this in evidence and ask that it be marked 

115 Plaintiff’s Exhibit U. 


The same is marked Exhibit U. 

I now offer in evidence a letter, dated Biscayne, March 10, 1906. 
addressed to F. C. Robertson, and signed Hugh II. Gordon, 

The same is marked “Exhibit V.” 

I now offer in evidence a telegram, dated, Miami, Florida^ March 
20th. 1006. addressed to F. 0. Robertson, and signed Hugh H. 
Gordon. 

The same is marked Exhibit W. 

Also offer in evidence a telegram, dated Miama, Florida, March 
23, 1905, addressed to F. C. Robertson, and signed Hugh H. Gordon. 

The same is marked “Exhibit X.” 

Shortly after my return from Washington I received a postal card 
from Mr. Hugh II. Gordon, dated, Washington, May 26, 1903, 
signed Hugh II. Gordon, I now offer the same in evidence and ask 
that the same be marked for identification. 

The same is marked “Exhibit Y.” 

I might say that my recollection is that Judge Mark Fullerton 
was one of the original commissioners appointed to treat with the 
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Indians, and there was a strong letter from him urging the justice 
of this claim. I talked over with the attorneys in the case, and with 
several members of the conference committee the fact that there was 
an apparent misunderstanding as to the equity of these Indians. I 
had been all over the Reservation, and explained the great value of 
these lands. Some of it possessed valuable mines. I knew one on 
the Reservation worth "more than the Government paid the 
lib Indians; that is as T thought. Republic Camp was there 
and all of these matters were discussed generally, urging the 
justice of these claims. I personally called on several members of 
Congress and Senators, informing them of the justice of the Indians’ 
claim and incidentally the contract for attorneys’ fees. I had ar¬ 
ranged with Mr. Hugh Gordon and Mr. Muzum in order to size up 
what was best to be done. T spent approximately a month away 
from home on this trip, and mv expenses were such as would be 
incurred on a trip of this character. When the bill passed, then it 
became necessary for the lawyers to establish that services had been 
performed for the Indians. I understood that this case would be 
brought in the name of Butler & Vale, which it was, and that when 
they recovered compensation there would be some opportunity for 
the lawyers to then appear and determine their rights. The case 
was pending without any intervening petition, so far as I am in¬ 
formed until some time in the fall of 1003, when Assistant Attornev 
General Anderson representing the Government, and Mr. Yale rep¬ 
resenting himself as I understood, as the party named to act for all 
concerned came to Spokane and took testimony here. I testified in 
part as to the service I had rendered, and assisted in the preparation 
of the case, showing all of the services rendered by all of the lawyers. 
We procured Judge Turner’s testimony that the services of the at¬ 
torneys, my services being included in the hypothetical question, as 
well as the sendees of Mr. Hugh Gordon, as I recollect, were worth 
the sum of $150,000 and more. I then asked Mr. Yale, “Mr. Vale, 
what is your construction of this Act? Should I intervene in 
117 the courts, or Gordon intervene,” and he said, no, that all 
intervention would be stricken out, in his opinion, and he 
thought we would complicate matters in the case and further told 
me that, “You and Gordon are protected under your contract with 
us, and we will carry it out in full.” This contract was left with 
Mr. Yale or Mr. Butler when I left signed by everybody, but T had 
no copy and hence relied on the copy retained by Butler & Yale; 
and on October 3, 1906, I wrote a letter to Mr. Gordon, the office 
copy of which I offer in evidence, which was addressed, postpaid and 
transmitted to Mr. Gordon. 

Letter to Mr. Gordon, dated October 3. 1906. Marked “Exhibit Z.” 

I paid, I think, one third of all stenographers’ fees here for the 
testimony. I never heard from Mr. Gordon in response to that letter, 
gnd believed that he was acting under it at all times. I never knew 
that he was going to appear in the Court, of Claims by an interven¬ 
ing petition. Tn fact. I was never informed by Mr. Vale or Mi’. 
Butler or by Mr. Hugh Gordon or by anybody else of any step* of 
that kind being taken, so T took no steps to submit before the Court 
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of Claims my contract with Mr. Hugh Gordon mentioned, and it 
was not produced at any hearing or anywhere else. I considered the 
matter settled and took no concern as to what mv associates were 
dnincr in the Court of Claims, looking to my contract with Mr. Hugh 
Gordon and the jurisdictional act as to my rights. I did see the 
pretended testimony of Mr. Hugh Gordon which did not mention 
a contract with me. but T think went .as far as to state that he had no 
contract with anybody. This was in April 1007. I then 
11S went before T T . S. Attorney Averv, and dictated an affidavit, 
which is attached to several of the Exhibits that have been 
introduced, and which T swore to on the 15th day of April. 1007, 
before the Notarv. which T now offer in evidence and ask to be 
marked “Plaintiff's Exhibit Al.” 

The same is marked “Exhibit Al.” 

Tpon mv giving this affidavit T dictated a letter to Messrs. Butler 
& ^ flic, which I never signed or sent to them individually, but which 
I sent to George IT. Patrick, my attorney in this case later. I now 
offer that in evidence and ask that it bo marked “Exhibit A2.” 

The same is marked “Exhibit A2.” 

And T also offer in evidence a letter addressed to George M. An¬ 
derson. Washington, T>. C. and ask that it be marked Plaintiff’s 
Exhibit “A3.” 

The same is marked “Exhibit A3.” 

On April 20th. 1007. T wrote to George IT. Patrick a letter, the 
original carbon duplicate of which I now offer in evidence, which 
letter contained in addition thereto the affidavit T made just re¬ 
ferred to. together with the copy of the letter to the attorney general 
and to Butler Vale, above mentioned. 

Mr. Scott: I desire to object to this on the ground that it was 
not the best evidence, and to the introduction of Exhibits A2 and 
A3 on the same ground. 

The said letter marked “Exhibit A4.” 

I may state that these leters and papers that I am now using 
have been returned to me bv„ Mr. Patrick for use in making this 
deposition and were in his possession until I just received 
110 them. During the vear 1906 T had some correspondence with 
Messrs. Butler & Yale, and also wrote several letters to these 
attorneys. I received a letter on July 25th, 1006, signed Butler & 
Vale, by J. M. V., and in response thereto 1 wrote to them a letter, 
a carbon copy of which I hereto attach. I now offer Butler & 
Yale’s letter of Julv 25, 1006. and my reply thereto, and ask that 
they be marked Plaintiff’s Exhibit A5 and A6, respectively. 

Mr. Scott: Object to carbon on the ground that it is not the 
best evidence. 

The said papers are marked Exhibits “A5 and A6”. 

On November 14th, 1907,and in response to my inquire as to 
whether or not I should intervene, I received a letter addressed to 
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F. C. Roberston, dated November 14, 1907, signed J. W. Vtile. I 
now offer tlie same in evidence and ask that it be marked Plaintiff’s 
Exhibit “A7” 

The same is marked “Exhibit A7”. 

Throughout the entire ease, after the agreement with Mr. Hugh 
II. Gordon, introduced in evidence, made in Washington I acted 
for himself and myself under that contract, with it as a measure 
of our rights, and Mr. Gordon was to remain in Washington until 
he got ready to go home, and 1 agreed with him to do everything 
on the ground in the State of Washington looking to taking all of 
the testimony and the preparation of this end of the case under 
the act of Congress to show services under this contract. There 
never was any discussion between myself and Hugh Gordon in 
Washington about procuring other contracts with the Indians there¬ 
after. The bill was in conference by the Senate and the House 
that would finally determine their rights. And the statement in 
the answer of Mr. Gordon that such was the purpose of this 

120 contract is not true. 1 acted with Hugh Gordon both under 
the Maish and Gordon contract and independently thereof 

under this agreement and the previous agreement with Major 
Gwydir. and while mv compensation was to be equal with him in 
the new contract, if one was produced, the same measure of division 
it was distinctly understood and agreed by Hugh II. Gordon and 
mvself should obtain no matter whether the Maish-Gordon contract 
was taken into consideration or we worked under a quantum meruit, 
or we worked individually, as we discussed the matter from time to 
time, our interests were identical, and I never heard any statement 
by anybody when in Washington that anybody was to seek to again 
negotiate with the Indians. The Department had absolutely stated 
that no recognition would be given any new contract with the 
Indians. They were claiming that the Department itself had been 
the active agency in securing this legislation for 'the Indians. I 
knew, and Gordon knew, because we discussed it, that we had to 
stand upon the case as made. The only knowledge T ever had about 
Gordon’s claimed intervention was from Butler & Vale, and they 
assured me that everybody’s rights would be fully protected. I 
never had any agreement with Mr. Hugh Gordon at any time 
modifying or changing the written contract. Our agreement was 
then and there crystallized into this contract after considerable dis¬ 
cission, and I have claimed under it ever since, and Gordon never 
wrote to me at any time and never told me at any time, and I 
never learned at any time that he was claiming that this was 
another agreement to procure a new contract until lie set it up in 
his answer. I have written several letters to my counsel, Mr. George 
IT. Patrick, and these are all of the letters or carbon copies 

121 of letters that I now find. I took some of the original papers 
to Washington, and have only introduced such as I at this 

time am unable to locate. I never presented any of mv claims to 
the Court of Claims. I was here in Spokane, saw no decision, and 
had no copies of the records mailed to me, and except through 
Butler & Vale as I have indicated, and I acted entirely under their 
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advice until I wired to Mr. Patrick the day the findings were made, 
the telegram and letters I presume he has to protect my rights in any 
manner he sees fit. After my conference with Mr. Vale here I 
rested satisfied that both Gordon's interest and mv own would 
be protected by them in the final distribution. I have received, 
however, no monies whatever. I took this action because 1 was 
satisfied that Hugh H. Gordon was repudiating his agreement with 
me and would get this money beyond the jurisdiction of the Dis¬ 
trict of Columbia, so that I could not reach it. I have incurred ex¬ 
penses in procuring attorneys and other expenses incident to this 
litigation as a result of the action of Mr. Gordon as before mentioned 
in denying my rights under the contract with him. 


Cross-examination. 

By Mr. Scott: 

•/ 

Q. In the course of your testimony just given you mentioned a 
change of administration, and stated that the reference to this change 
of administration was made by Mr. Gordon either in a letter to 
yourself or to Major Gwvdir. can you recall to whom that mention 
of change of administration was made, and what bearing 
122 had it on this case? A. Yes sir. 

Q. Will you please state? A. I think it is in a letter to 
Major Gwvdir. and it related to the fond hopes that Major Gordon 
had that the democratic administration would come into power, and 
would probably be willing to carry out in good faith the contracts 
recognized to be just by a former democratic administration. 

Q. In reference to Exhibits A2. A3 and A4, being letters of 
yourself to Butler & Yale and to George M. Anderson, under date 
of April loth. 1007. and your letter to George II. Patrick under 
date of April 20th, 1907, what has been done with the original of 
these letter:-? A. The letter to George II. Patrick was sent to him 
and i< retained’ by him now I presume. The letters to Messrs. 
Butler A Yale and Attorney General General George M. Anderson 
1 directed to Mr. Patrick, because after thorough reflection I thought 
I was sending all of my important evidence to men who. while T 
was readv to confide these documents to them would vet not be paid 
for loking after this matter, and because I thought Mr. Patrick was 
a careful painstaking man and would write me what the situation was 
there after investigation. I concluded that he was the proper man 
to take this matter up and act under the direction of either or both 
of the gentlemen, or independently, as he saw fit. 

Q. Mr. Robertson, did you testify at Spokane Washington, on 
the 27th day of September. lOOfi, as a witness in the case of Butler 
& Yale against the United States in the matter of attorneys fee for 
prosecuting the claim of the Colville Indians? A. I think T 


did. 


123 


Q. I will ask you if the matter contained in the printed 
record of deposition which I now show you, pages 70 to 82 
inclusive is your testimony in that case? A. T haven't examined 
it. If it i- a copy of the depositions that were given there, it is mv 
testimony, for I did give a deposition. 
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Q. Would you examine it and state whether or not it is your 
testimony? A. On a casual examination I presume it is my testi¬ 
mony. I haven’t read it over very carefully, it is a government 
document, the original record is on file. It is a long time ago, and 
I couldn’t tell unless I read the original if it is exactly as I said it. 
I presume it is. 

Q. Mr. Robertson were you then asked on cross examination by 
Mr. George M. Anderson the following question: “Now Mr. Robert¬ 
son vou sav vou became interested in this case under the Maish- 
Gordon contract. Now, will you please state as nearly as possible, 
the exact time when you became so interested and whether you had 
a contract with them; and if so, will you please file the contract as an 
exhibit to your testimony?’’ A. Yes sir, I was. 

Q. And Mr. Robertson, did you answer, “Yes sir, I will try. 
That was, 1 think it was, in the latter part of 1893. I did not have 
a contract.” A. Yes sir. 

Q. Were you asked the question, “In the latter part of 1893?” 
A. I think i was if it is there. 


Q. And did you answer “1903. I did not have a contract but 
simply looked for a fair division. I was informed by Mr. 
124 Gordon that my services would be compensated by Mr. Hugh 
II. Gordon who was the living member of the Maish-Gordon 
contract equally with him”. A. I think 1 did. 1 think there should 
be a correction there. I think the first part, “I was informed by Mr. 
Gordon” I think it should be by Gwydir. 1 then answered that I 
was informed by Mr. Gwydir that my services would be compensated 
by Mr. Gordon, who was the living member of the Maish-Gordon 
contract equally with him. Meaning to state that my original 
understanding was that my services would be paid for equally a* 
were the services of Mr. Hugh II. Gordon to be paid for. 

Q. And were you asked the question, “Mr. Maish had died some 
time before that?” A. Yes sir, I presume I was. 

Q. And Mr. Robertson, did you answer, “Sometime before that. 


Mv view of the matter was that if I rendered valuable services and 


rendered them I would be entitled irrespective of that or any other 


contract, to be paid compensation, because I had to look to the 


equitable side of it. because Congress could or could not give me 
monev as they saw fit.” A. I presume that is mv testimonv. 

Q. Were you asked the question, “Then your employment by 
Mr. Gordon was entirelv verbal?” A. Yes sir. 


Q. And did you answer, “Yes sir.” A. Yes sir, I think I did. 
Q. And Mr. Robertson, were you then asked the question “Noth¬ 
ing documentary?” A. I think so. 

125 A. And did you answer, “No sir. I had a letter from Mr. 


Gordon asking me to look into the matter, and by the way 


he sent me the original contract so that I could see the terms of 
the contract. I have this contract here, which I offer.” Is that your 


answer? A. Yes sir, I think it is. 


Q. Then Mr. Robertson you testified that your contract with 


Mr. Hugh H. Gordon was verbal? A. When I say verbal that must 
not be strictly accurately speaking, probably because he was in 
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Florida and I was in Washington. Major Gwvdir was getting 
these letters and I wrote to Gordon strictly accurate statements by 
corresj >ondence. 

Q. When did you first negotiate with Mr. Hugh H. Gordon in 
regard to this matter? A. T guess my letters are in evidence, I 
think it was in May, 1004. 

Q. That communication was by mail was it not. Mr. Robertson? 
A. Yes. mail, I will say candidly that Major Gwvdir had come to 
me several times and said that he had told Mr. Gordon that he 
should have me in the case, and that he. Gwvdir. wanted me in 
on account of my experience here in that class of work, and during 
these conversations I told Gwvdir that I would expect to be equal 
with Gordon here if I did this work. 

(J. Now Mr. Robertson, you have produced several letters in evi¬ 
dence here during the taking of this deposition; were there any 
other letters from Mr. Gordon to you, other than those which you 
have produced in evidence? A. Well, if they are they have been 
misplaced. 1 very rarely keep my own letters, as you know 
12d my office is kept by my stenographer. Mr. Seward, who was 

then and now in the office, and sometimes 1 am careless and 
leave my mail around, and he picks it up and puts it away. 

Q. Have you made a diligent search or had a diligent search 
made to know if there are any other letters in your possession from 
Mr. Gordon? A. I think T have. 

Q. That is all. 

Redirect examination: 

Bv Mr. Rosenhaupt: 

V 

Q. Please state what, if any explanation you have to make as 

to vour testimony that vou have just now been examined about? 

A. I stated that I had become interested in the case under the 

Maish-Gordon contract. That I was informed bv Mr. Gwvdir that 

« • 

my compensation by Mr. Hugh Gordon, who was the living mem¬ 
ber of the Maish-Gordon contract, would be equal with him; that 
is, from the inception of this case it was my understanding that I 
should share equally with Hugh Gordon the fruits arising from the 
claim on behalf of the Indians, whether under the Maish-Gordon 
contract or on anv theorv whatsoever and 1 continued to work 

«/ c 

from 1904 with that belief in mind. I stated that there was no 
written contract, because the testimony relating to the original em¬ 
ployment and did not ask me whether or not I had made a sub¬ 
sequent contract with Mr. Gordon as to sharing this money, and 
Mr. Vail was conducting this examination of me. in fact taking 
all of this examination, and T therefore stated the facts responsive 
to his questions only. I didn't understand then and do not 
1*27 understand now, that Mr. Anderson was asking me about 
anything except as to how T became interested originally 
in this litigation: that is, under what contract T came *in. Thus. 
I stated it was the view of every lawyer here, Judge M. J. Gordon, 
Mr. R. W. Nuzum. and Judge Vail and myself that the com¬ 
pensation would be awarded in a lump sum to Butler A* Vail and 
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that they would pay me if they got all the money, $9,250.00 and 
Gordon $9,250.00, and the MacDonald crowd $18,500.00 and settle 
the claims, and that if not, we would all share in the ultimate 
amount awarded, and therefore my mind was not addressed to the 
materiality of showing the whole contract between Gordon and my¬ 
self, any more than I would have shown in that examination the 
various letters I had with Mr. Gordon and telegrams relating to 
our relations. 

FREDERICK C. ROBERTSON. 


Supreme Court of the District of Columbia, Holding in Equity. 

Consolidated, No. 28005. Original, Nos. 28000, 28005, 28006. 

Frederick C. Robertson and Others, Plaintiffs, 

against 

Hugh H. Gordon and Others, Defendants. 

Please take notice that the Plaintiff herein, Frederick C. Robert¬ 
son, will take the testimony of Frederick C. Robertson, Rich- 

128 ard W. Nuzum, Richard D. Gwydir, and others, all of whom 
reside in the city of Spokane, and State of Washington 

more than one hundred miles from Washington, D. C., the place 
where the court at which the above entitled cause will be tried is 
appointed by law to be held, to be read in evidence at the trial 
of the said cause in the caption set out, on behalf of said Plaintiff 
Robertson, before Janies \\. Marshall, United States Commissioner, 
who is not of counsel nor interested in this cause, at his office, 
in the Dutton Building, in the city of Spokane, State of Wash¬ 
ington, on the twelfth day of April, 1909, beginning at eleven 
o’clock in the forenoon of that dav and continuing from day to dav, 
as the taking of the depositions may be adjourned, until completed; 
and such testimony will be taken in accordance with the provisions 
of the Acts of Congress in such case made and provided, and the 
equity rules. 

You are requested to he present and cross examine if you desire 
to do so. 

Yerv respectfully, 

GEORGE II. PATRICK, 
Solicitor for Frederick C. Robertson, Plaintiff. 

March 30, 1909. 

To Messrs. Andrew Lipscomb and James B. Archer, Jr., Solicit¬ 
ors for Hugh II. Gordon, Defendant. 

Mr. Louis A. Pradt, Solicitor for Benjamin Miller, Adminis¬ 
trator for Levi Maisli, deceased, Defendant. 

Messrs. Charles Poe, and Berry and Minor, Solicitors for 

129 Indian Protective Association, Plaintiffs. 

Messrs. Charles Poe and R. D. Blackistone, Solicitors for 
R. D. Gwydir, J. W. Edwards and Wendell Hall, Plaintiffs. 

To Charles IT. Merrillat, Solicitor for Marion Butler and Josiah 
M. Yale (Butler k Yale), defendants and Cross-Plaintiffs. 

11—2077a 
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In the Supreme Court of the District of Columbia. 

Consolidated.. No. 28005. Original, Xos. 28000, 28005, 28006. 

Frederick C. Robertson et ah, Plaintiffs, 

vs. 

Hugh II. Gordon et al., Defendants. 

Stipulation. 

It is hereby stipulated and agreed between the Plaintiff and the 
Defendant, through their respective counsel, that the testimony of 
Richard W. Xuzum, and Richard D. Gwydir and Frederick C. Rob¬ 
ertson may be taken orally upon oral interrogatories before James 
W. Marshall. Tinted States Commissioner for the Eastern District 
of Washington, who shall have the use of a Stenographer to extend 
the said testimony in typewriting and that the certificate of the said 
James W. Marshall in the manner and form as herein set forth 
shall be deemed a good, sufficient and valid certificate in compliance 
with the laws of the Tinted States and the rules and provisions of 
the above entitled Court. 

130 The said stipulation being orally entered into in the pres¬ 
ence of the said James W. Marshall. 

HARRY ROSEXHAUPT, 

Att'y for Plaintiff. 
THOS. A. SCOTT, 

Att’y for Hugh II. Gordon. 


In the Supreme Court of the District of Columbia. 

In Equitv. Consolidated, No. 28005. Original, Xos. 28000, 28005, 

28006. 

Frederick C. Robertson et al., Plaintiffs. 

vs. 

Hugh H. Gordon et al., Defendants. 

State of Washington, 

County of Spokane , 88: 

Be it known that an examination of witnesses begun and held on 
the 10th day of April. 1000. when the depositions hereto attached 
were taken. I, James W. Marso/dl, a United States Commissioner 
for the Eastern District of Washington, duly appointed, qualified 
and acting as such caused to lie personally present before me at my 
office Xo. 402 Hutton Block in said City and County, the following 
named witnesses, viz: Richard W. Xuzum. Richard D. Gwydir, and 
Frederick C. Robertson on the Pith day of April, 1000, in a certain 
case now pending in the Supreme court of the District of 
131 Columbia wherein Frederick C. Robertson is plaintiff and 
Hugh II. Gordon. Marion Butler and Josiah M. Yale, indi- 
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vidually and as partners under (he firm name and style of Butler 
& Vale, George B. Cortelyou.. Secretary of the Treasury, James R. 
Garfield, Secretary of the Interior, Charles H. Treat, Treasurer of 
the United States of America, are defendants, and the said cause 
was bv me continued until the 19th dav of April, 1909, at the hour 
of 10:00 o’clock A. M. 

Attest: 


J. W. MARSHALL, 

U. S. Com. 

HARRY ROSENHAUPT, 

Attfy for Plaintiff. 
THOS. A. SCOTT, 

Attfy for Hugh II. Gordon. 


In the Supreme Court of the District of Columbia. 

In Equity. #28006. 

Frederick C. Robertson, Complainant, 

vs. 

Hugh H. Gordon et al., Defendants. 

Notice to Produce Letters. 

To Hugh II. Gordon, and to Thomas A. Scott, your attorney: 

You are hereby notified to have with you at the time of the 
Examination of Frederick C. Robertson before United States Com¬ 
missioner, James AY. Marshall, in the Hutton Building Spokane, 
Washington, at 10 o’clock. April 20th, 1909, and at 
132 that time to produce any and all letters and written com¬ 
munications received by you from Frederick C. Robertson 
in any wise effecting or concerning or bearing upon the above en¬ 
titled action., or in any wise affecting, concerning or bearing upon 
the prosecution of the claim of the Colville Indians against the 
United States. 

In case of your failure to produce aforesaid letters or written com¬ 
munications secondary evidence thereof will be produced at the 
trial of the above entitled action. 

Dated this 20th day of April, 1909. 

FREDERIC# C. ROBERTSON, 

Complainant. 

Received copv hereof this 20th day of April, 1909. 

THOS. A. SCOTT, 

Attfy for Hugh II. Gordon. 
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In the Supreme Court of the District of Columbia. 

Consolidated No. 28005. Original No. 28000, 28006. 

Frederick C. Robertson et al., Plaintiffs, 

vs. 

Hugh H. Gordon et al., Defendants. 
Certificate. 


State of Washington, 

County of Spokane, sx: 

133 I. Jame* \V. Marshall, United States Commissioner for the 
Eastern District of Washington duly appointed, qualified 

and acting as such, do hereby certify that in pursuance of the an¬ 
nexed notice and authority to me directed the depositions hereto 
attached were taken down bv a stenographer in my presence reduced 
to writing in the presence of, and from the oral statement of. the 
witnesses in answer to the oral interrogatories herein set forth and 
propounded to each of said witnesses respectively at the time and 
place designated in the caption above, and after the said depositions 
were reduced to writing, the same mix then and there by me read 
over to each witness examined by me hereunder and by said witness 
subscribed in mv presence and in the presence of no other person; 
the witnesses having been by me first duly sworn to testify the 
truth, the whole truth and nothing but the truth touching the 
matter* at issue in said cause in each and all answers to the said 
interrogatories and cross interrogatories: the said plaintiff being 
pre-cut in person and by bis attorney Harry Rosenhaupt and con¬ 
senting to the said manner of taking the said deposition-, and to 
the form of this certificate: and the -aid defendant, Hugh TT. 
Gordon being present by his attorney for the purpose of taking this 
deposition, Thomas A. Scott, and consenting to the manner of 
taking thereof and to the form of this certificate: in pursuance of 
which said stipulation thi* certificate i< made. 

T further certify that the Exhibits identified in the testimony of 
the witnesses and lettered Exhibit A to Exhibit Z. inclusive and 
to Exhibit Al to Exhibit AT. inclusive were each and all offered 
and received by me in evidence and by me at the time of 

134 taking said depositions marked as shown thereon, and are 
hereto attached, and incorporated in said depositions as a part 

thereof. 

T further certify that T am not of counsel for any of the parties 
to said cause, or in anv manner interested therein: that the fee for 
taking the said deposition- $12.50. has been paid me by the plaintiff-, 
and that the same is just and reasonable. 

Given under mv hand this 28th day of April. 1000. 

("seal. 1 JAMES W. MARSHALL, 

United States Commissi oner for the 

Eastern Distinct of Washington. 
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Exhibit Al. 
Filed May 6, 1909. 


In the Supreme Court of the District of Columbia. 

State of Washington, 

Count)/ of Spokane, .v.s; 

F. C. Robertson, being first duly sworn, deposes and says: 

I am the F. C. Robertson, who has previously testified in this 
case. In my testimony previously taken. 1 referred to the payment 
of $100.00 to Mr. Hugh Gordon. I now offer in evidence the re¬ 
ceipt signed by Mr. Hugh Gordon and ask that it be marked as a 
part of this deposition for the purpose of being transmitted to the 
Court of Claims. 

(Same is marked Petitioner s Exhibit 1.) 

I now produce the contract which is signed by Mr. Hugh IT. 
Gordon and mvself in Washington Citv on March 28th 1900. This 
agreement has always been in force and now is in force, not having 
been abrogated and is a private agreement between myself and Mr. 
Gordon. I also offer this and ask that it be marked as a part of 
this deposition. 

(Same is marked Petitioner’s Exhibit 2.) 

I also offer as part of this deposition a letter by Mr. Hugh IT. 
Gordon received by me in March 1900 relating to our trip to Wash¬ 
ington. This I ask to be identified as part, of this deposition. 

(Same is marked Petitioner’s Exhibit 3.) 

1 also offer as part of this deposition two telegrams rc- 
130 ceived bv me from Mr. Hugh Gordon and ask that they be 
marked as a part of this denotation. 

(Same are marked respectively Petitioner’s Exhibits 4 and 5.) 

! also offer as part, of this deposition a postal card written by Hugh 
Gordon to myself relating to the contract. 

(Same is marked Petitioner’s Exhibit 6.) 

I also offer the original contract, or a copy of it sent to me by Mr. 
Hugh Gordon, which advised me concerning the matter, and ask 
that — be marked as a part of this deposition. 

(Same is marked Petitioner’s Exhibit “7”.) 

I never had any agreement with Messrs. Nuzum, Judge Gordon, 
MacDonald or Anderson, or claimed anv interest under their con- 
tract and knew nothing about its genuineness. Mr. Nuzum, how¬ 
ever, and myself worked in connection with the other parties to ac¬ 
complish the object of the Indians’ claim. T have numerous other 
letters from Mr. Gordon to me which I do not introduce as T have 
covered the matter in mv former testimony. 

•> c- 

[ give this testimony in the presence of the United States Attor¬ 
ney, and submit it for the consideration of the Attorney General, 
and the firm of Messrs. Butler & Vale, and request that the same 
be submitted to the Court of Claims in order that my rights may be 
adjudicated, and the amount of money coming to me, as well as to 
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Mr. Gordon, be determined in the light of the testimony and those 
exhibits; the matter not being believed by me to be material in my 
original testimony, and only upon reading Major Gordons deposi¬ 
tion in which I see no reference to these contracts, do I ask that this 
be considered as part of the records in this cause. 

Mr. Avery: You can add to that that the United States 
137 Attorney is taking no part, and does not consider he has 
anything to do with this matter, or this deposition, except 
being present in the room when it is given; and that his presence 
in the room is not for the purpose of being present when the depo¬ 
sition was given, but because of his casual presence therein; and that 
he has paid no attention to the testimony or exhibits offered, and 
has examined neither. 

F. C. ROBERTSON. 

Subscribed and sworn to before me this loth dav of April, A. D. 
1907. 

[seal.] HARRY ROSENHAUPT. 

Xotarg Public in and for the State of Washington, 

Residing at Spokane, Washington. 
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Exhibit “N.” 
Pet’nYs Ex. 1. 


$150./00. 


Biscayne, Florida, March 21st, 1906. 


Received of F. C. Robertson, of Spokane, Washington, one hun¬ 
dred and fifty dollars, with which to pay expenses of trip to Wash¬ 
ington, D. 0. to look after the interests of Gordon Gwydir & Robert¬ 
son in the matter of the claim of the Indians, of the Colville Reser¬ 
vation against the U. S. Government. In case we succeed in collect¬ 
ing said claim, I agree that out of my share of the profits, I will re- 
pav to said Robertson the said one hundred and fifty dollars. 
($150./00.) 

HUGH H. GORDON. 


139 Exhibit “T.” 

PefnYs Ex. 2. 

March 28, 1906. 

This agreement made between F. C. Robertson and Hugh H. 
Gordon, witnesseth, that they shall share equally in all monies, ap¬ 
propriated by Congress, or allowed by the Interior Department which 
may accrue to said Gordon or said Robertson as attorney fees, grow¬ 
ing out of the rendition of sendees to the Colville tribe of Indians, 
whether, allowed under the Maish-Gordon contract with said tribes, 
or on any other theory whatsoever, which said interest is to inure to 
either party, no matter in whose name such allowance is made. Both 
parties hereto to mutually labor to secure such allowance. Out of 
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said Robertson’s share he agrees to compensate R. D. Gwydir. hy a 
reasonable compensation. The fees to be divided between said Rob¬ 
ertson & said Gordon as herein provided shall be the net sum ac¬ 
cruing to said Gordon, after settling with other attorneys under con¬ 
tracts heretofore made by said Gordon. 

F. C. ROBERTSON. 

HUGH H. GORDON. 


140 Exhibit “V.” 

Pet’ne’s Ex. 7. 

Bisc ayne, Fla., Wch 10th, ’06. 
Hon. F. C. Robertson, Spokane, Wash. 

My Dear Sir: Your telegram of 7th inst. reached me by mail 
from Miami on morning of 8th. I replied on same date telling you 
that I would go to Washington and do my best but could not promise 
success. T asked for full information and proofs of any allegations 
of serious — that we might make—We ought to have a well defined 
program of the campaign we propose to make in Washington and 
it is a great pity that our consultations must be had through the 
very slow and unsatisfactory medium of correspondence—You and 
Gwydir who are on the grounds must strengthen my hands with 
the strongest case you can make out and you must also write me 
fully making such suggestions as may occur to you. 

In my telegram I suggested that you send $150. I think that 
ain’t will be sufficient. It will cost about $75 for traveling expenses— 
that is for the R. R. fare and sleeping car with meals and other inci¬ 
dentals en route, to be added—The uncertain element is the time 
that it will be necessary to remain in Washington. I am frank to 
say that I have many misgivings about the issue. It is going to be 
very difficult to induce the Department to set aside the other parties 
and give us leeway unless we can present an exceptionally 

141 strong case. 

It is very unfortunate that I must leave here at this time. 
It is the critical point in the season, and I fear my interests here will 
suffer. But I will go and do my best. Send me complete data and 
your suggestions. Regards to Gwydir. 

Yours, &c., " HUGH H. GORDON. 

142 Exhibit “W.” 

Pet’n’i' , s Ex. 4. 

The Western Union Telegraph Company. 

Received at 618 Riverside Ave., Spokane, Wash. 175. CH. 
EW. D. 9 Paid. 353. 

Miami, Fla., M’ch 20, 1906. 
Hon. F. C. Robertson, Attorney, Spokane, Wash’n: 

Detained in court till after April third notify Nuzum. 

HUGH H. GORDON. 


7.21 Pm. 
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143 Exhibit “X” 

Pet’n’ris Ex. 5. 

The Western Union Telegraph Company. 

Received at 018 Riverside Ave., Spokane, Wash. 107. CH. 
V9. S. 10 paid. 287. 

Miami, Fla., Mar. 23, 1906. 

Hon. F. C. Robertson, Att’v at Law, Spokane, W’n: 

Leave Sunday night Washington Tuesday write raleigh full 
information suggestions. 

HUGH H. GORDON. 

3.18 Pm. 

144 Exhibit “Y.” 

Pet’n’r’s Ex. 6. 

Washington, D. C., May 26, ’06. 

Dear Robertson: Butler A \ ale want all the copies of the orig¬ 
inal contract made by the Indians with Maisli A Gordon. I wrote 
Gwydir to send one of the contracts; but B. A V. say they will need 
all the contracts —that is the contracts with all the tribes. Express 
them immediately to Butler A Yale, Bond Building, Washington, 
D. C. 

Did you gi t my letter asking you to mail me at once the receipt 
for the $150 which you foigot. to hand me while you were here? I 
go South to-night. Please mail the receipt to me at Biscavne Fla. 
Yours, Ac., HUGH II. GORDON, 

Biscay ne, Fla. 
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Contract Between the Several Tribes of Indians Resident 
l pan the Colville Indian Reservation and Levi Maisli, of 
Pennsylvania, and Hugh II. Gordon, of Georgia. 


This agreement made and entered into by and between the San 

Puell Indians through and by-their agent, Attorney and 

Representative, duly authorized and empowered by letteis of Attorney 
hereto attached and made part hereof the Columbia Indians or 

M oses' Band, through and by - Moses, their Agent, Attorney 

and Representative, duly authorizzed and empowered by letters of 
Attorney hereto attached and made part hereof, the Xez Perces 
Indians or Joseph’s Band, through and by Joseph, their Agent, 
Attorney — Representative duly authorized and empowered by letters 
of Attorney hereto attached and made part hereof, the Okanogan 
Indians, through and l>v Martin Tonasket, their Agent Attorney 
and Representative, duly authorized and empowered by letters of 
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attorney hereto attached and made part hereof the Colville Indians, 
through and by Barnaby their Agent Attorney and Representative 
duly authorized and empoweied by letters of attorney hereto attached 
and made part hereof and the Lake Indians, through and by Bernard, 
the Agent Attorney and Representtative duly authorized 

146 and empowered by letters of attorney hereto attached and 
made part hereof parties of the first part, and Levi Maish 

of Pennsylvania and Hugh II. Gordon of Georgia, Attorneys at Law, 
paities of the second part witnesseth that: 

Whereas on the 9th day of May, 1891, an agreement was made 
and entered into bv and between the United States Government, 
through its duly authorized Commissioners, on the one part, and 
the Indians resident upon the said Colville Reservation, through 
their Chiefs and a majority of the male Indians above the age of 
eighteen (18) years on the other part; by which agreement the North¬ 
ern portion of said Reservation was, upon certain terms and condi¬ 
tions, ceded, surrendered and relinquished to the United States: 

And whereas the principal consideration to said Indians for the 
cession and surrender of said portion of their Reservation, was the 
express agreement upon the part of the United States Government 
to pay to said Indians “The sum of One Million, Five Hundred 
Thousand Dollars (1,500,000.) in in five annual instalments of 
Three Hundred Thousand Dollars ($300,000.) each, with interest 
thereon at five per centum (5%).” 

And whereas the United States Government has failed to comply 
‘with the terms of said agreement and no provision has been made 
to pay the Indians the amount stipulated in the said agreement for 
the cession of said lands; 

And whereas the said Indians entered into said agreement with 
an implicit trust in the good faith of the United States Government, 
and now most earnestly protest that their lands should not 

147 be taken from them without the payment of the just com¬ 
pensation stipulated in said agreement: 

And whereas the said Indians resident upon said Reservation, are 
desirous of having their interests in said claim properly represented 
by counsel: 

Now therefore, in consideration of the foregoing, and in further 
consideration of the mutual covenants hereinafter specified the said 
Indians, through their duly authorized Agents, Attorneys and Rep¬ 
resentatives, parties of the first part, and Levi Maish of Pennsylvania 
and Hugh II. Gordon Attorneys at Law, parties of the second part, 
do hereby covenant and agree as follows: 

First. The purpose of this agreement is to secure the presentation 
and prosecution of the claims of said Indians for payment for their 
interests in said ceded lands; and to secure the services of said Maish 
and Goidon as Counsel and Attorneys for the prosecution and col¬ 
lection of said claims. 

Second. The said Indians hereby employ and engage the said 
Maish and Gordon as their Counsel and Attorneys for the prosecu¬ 
tion and collection of said claims against the United States Govern¬ 
ment; and the said Maish and Gordon hereby agree to act as Attor- 

12—2077a 
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neys and Counsel for said Indians, and covenant that they will faith¬ 
fully and diligently present and uige the claims of said Indians be¬ 
fore the Courts, the Departments of the Government, the Congress 
of the United States, or before anv other tribunal which mav take 
cognizance of said claims, and will do all in their power to see that 
justice is done to said Indians. 

Third. In consideration of the foregoing covenants, and in con¬ 
sideration of the services to be rendered by said Maish and 

148 Gordon, the said Indians hereby agree to pay to said Maish 
and Gordon a sum equal to fifteen per centum (15%) of any 

money or sums of money which mav be collected for said Indians 
under the provisions of this contract; and the said Indians hereby 
agree that the said Maish and Gordon shall be paid as compensation 
for their services the sum of fifteen per centum (15%) of any appro¬ 
priation which may he made for the payment of said claims. 

Fourth. In consideration of the compensation herein specified, 
the said Maish and Gordon are to take sole and absolute charge, 
direction and control of the prosecution of said claims, and they are 
to pav all expends which mav lx- incurred by them in the prosecu¬ 
tion of said claims; but they are not to bo liable for any expenses 
incurred by said Indians or by anyone claiming to represent them, 
unless such expenses have boon incurred under or in pursuance of 
the written direction or consent of said Maish and Gordon; nor shall 
any additional counsel be employed in this case without the written 
consent of said Maish and Gordon. 

Fifth. It is hereby expressly agreed that the fee of fifteen per 
centum (15%) hereinbefore stipulated as the compensation of said 
Maish and Gordon for their services, is to be paid to them in a 
separate and special warrant out of any appropriation which may 
be made for the payment of said claims or anv part thereof; and 
the balance of said appropriation or appropriations is to be dis¬ 
tributed per capita to the Indians who may be entitled thereto, or 
expended for their benefit in such manner as Congress may di¬ 
rect. 

149 It is distinctly understood and agreed that the payment 
of said fee to said Maish and Gordon is not to be delayed 

until the distribution of said appropriation or appropriations to 
the Indians who may be entitled thereto; but the Disbursing Officers 
of the United States Government are hereby authorized to issue said 
separate and special warrant, and pay to said Maish and Gordon the 
said foe of fifteen per centum (15%) as soon as any appropriation 
<>r appropriations for the payment of said claims are available. 

It is further agreed that said Maish and Gordon are to be in no 


way responsible for, or connected with the distribution of the 
balance of any funds which may be due and payable to said In¬ 
dians; it being distinctly understood that the duties and obligations 
of said Maish and Gordon under this contract will be fully met and 
discharged, and their said compensation will be due and payable 
when and as soon as said appropriation or appropriations for the 
payment of said claims have been made. 

Sixth. This contract is to continue in force for and during the 
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term of ten (10) years from the date of its final execution and ap¬ 
proval by the Commissioner of Indian Affairs and the Secretary of 
tho Interior. 


In witness whereof the said Indians, parties of the first part, 
through and by their said Agents, Attorneys, and Representatives, 
have hereunto affixed their hands and seals at Colville Agency 
Miles P. 0., in the State of Washington, on this 12th day of May 
A. D. in 1894. And Levi Maish and Hugh II. Gordon, parties of 
the second part, have hereunto affixed their hands and seals at 
Washington, D. C. this — day of-, A. D. 1898. 

150 THE COLUMBIA INDIANS OR MOSES BAND, 

By MOSES X (His mark), [seal.] 

Representative, Attomeii and Agent. 
THE NEZ PERCE INDIANS OR JOSEPH’S BAND, 
By JOSEPH X (His mark), [seal.] 

Representative, Attorney/ and Agent. 
THE OKANOGAN INDIANS, 

By MARTIN TONASKET X (His mark), [seal.] 

Representative, Attorney / and Agent. 
THE COLVILLE INDIANS, 

By BARNABY X (His mark), [seal.] 

Representative, Attomeg and Agent. 
THE LAKE INDIANS, 

By BERNARD X (His mark), [seal.] 

Representative. Attomeg and Agent. 

LEVI MAISH. 

HUGH H. GORDON. 


Certificate of the U. S. Indian Interpreter. 

I, Robert Flett L T . S. Indian Interpreter for the Colville 
151 Indian Agency do hereby certify on honor that I was pres¬ 
ent when the foregoing contract was executed by the above 
named Indians, acting as the duly authorized Agents, Attorneys, 
and Representatives of the respective tribes or bands of Indians 
named in said contract, and that tho said contract was carefully read 
and by me correctly interpreted, and the contents fully explained 
to, and understood by said Indians, and the identity of said con¬ 
tract with the contract embodied in the letters of Attorney thereto 
attached, fully and clearly made known to said Indians before the 
signing and execution of the same. 

ROBERT FLETT, 

U. S. Indian Interpreter. 


Certificate of U. S. Indian Agent. 

I, John W. Bubb, Capt, U. S. A., Acting U. S. Indian Agent for 
the Colville Agency, upon the Colville Indian Reservation, do hereby 

certifv that the above named Indians, to wit: 

•/ ' 
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Moses. 

Joseph. 

Martin Tonasket. 

Barnaby. 

Bernard. 

came into my presence on the 12th day of May A. D. 1894, and 
after the said contract had been read and interpreted to them the 
Indians above named acknowledged to me that they had executed 
the said contract in the name and behalf of the 

152 respective tribes represented by them and in accordance with 

and under the authority granted in the respective letters of 

Attornev thereto attached. T further certifv that to the best of 
• •< 

my knowledge and belief, the above contract represents the wishes 
of the tribes or bands of Indians therein named. 

JNO. W. BUBB, 

Capt. U. S. A., Acting V. S. Indian Agent for the 
Colville Agency Upon the Colville Reservation. 

State of Washington, ss : 

I, Jesse Arthur Judge of the Judicial District for Spokane 
Slevcrs Counties of the State of Washington, said Court being a 
Court of record, do hereby certify that the foregoing contract was 
executed in my presence at Colville Agency, Miles P. O., in the 
State of Washington, on this Pith day of May A. D. 1894 and the 
interested parties therein as stated to me at the time and place of 
execution, were the Okanogan Indians, the Colville Indians, the 
Columbia Indians, or Moses Band, the Nez Perces Indians or 
Joseph’s Band, and the Lake Indians, residing upon the 

153 Colville Reservation in State of Washington, parties of the 
first part, and Levi Maish of Pennsylvania and Hugh II. 

Gordon of Georgia, Attorneys at Law, parties of the second part. 

I further certify that this contract was made and executed in my 
presence by the dulv authorized Agents and Attorneys of the parties 
of the first part, as follows: 

j 

Agent and Attorney for the San Puefl Indiana. 

MARTIN TONASKET, 

Agent and Attorney for the Okanogan Indians. 

BARNABY, 

Agent and Attorney for the Colville Indians. 

MOSES, 

Agent and Attorney for the 

Columbia Indians or Moses Band. 
JOSEPH, 

Agent and. Attorney for the Nez 

Perces Indians or Joseph's Band. 
BERNARD. 

Agent and Attorney for the Lake Indians. 
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The source and extent of the authority claimed by each of the 
said Agents and Attorneys to execute said contract, as stated 
154 to me at the time of execution, is found in certain letters of 
attorney, executed respectively by said Tribes of Indians; 
which letters of Attorney are attached to the contract aforesaid, 
and made part thereof. 

I further certify that prior to its execution the said contract was 
carefully interpreted, and its contents and import fully explained, 
and its identity with the contract in the said letters of Attorney 
clearly made known and demonstrated to said Agents and Attorneys 
of said parties of the first part. 

It was also stated to me at the time that the said Maish and Gordon, 
parties of the second part, would execute said contract before a Pro¬ 
bate Judge in the City of Washington, District of Columbia. 

In witness whereof I have hereunto set my hand and seal this 
l*2th day of May A. IX, 1X94 at Colville Agency in the State of 
Washington, at the time and place of the execution of the foregoing 
contract. 

[seal. | JESSE ARTHUR, 

Judge of Spokane & Stums Co. Judicial District, 

State of Washington. 


District of Columbia, 

City of Washington, ss: 

I. Walker S. Cox, Associate Justice of the Supreme Court of the 
District of Columbia, the same being a court of record, do hereby 
certify that the foregoing contract was executed in my pres- 
155 - ence at Chamber 1, in the city of Washington, District of 
Columbia; on this 5th day of Julv A. D. 1894 bv Levi Maish 
of Pennsylvania and Hugh H. Gordon of Georgia, Attorneys at Law. 
and that it was stated to me at the time of the signing of said contract 
that the persons or parties interested in said contract are: the Colum¬ 
bia Indians or Moses Rand, the Nez Perces Indians or Joseph’s Band, 
the Okanogan Indians, the Colville Indians, and the Lake Indians, 
parties of the First part, by the respective Agents and Attorneys, 
named in said contract, and the said Levi Maish and Hugh IT. Gor¬ 
don, Attorneys at Law, parties of the second part; and that I have 
no interest, present or prospective, in the rights, claims or other 
matters mentioned therein. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Court to be affixed this 5th day of July, A. D. 1894. 

WALTER S. COX, 

Asso. Justice of the Supreme Court 

of the District of Columbia. 

Department of the Interior, 

Office of Indian Affairs, 

Washington, July 17, 1894. 

The within contract is approved on condition that the Attorneys 
shall accept as full compensation for the sendees to be rendered 
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thereunder, the sum of ten percmtum (10) of the amount or 
amounts they shall recover to the Indians thereunder. 

D. M. BROWNING, 

156 Commissioner. 

C. H. 


M. C. P. 


Department of the Interior, 

July 25, 1894. 


The within contract is approved on condition that the Attorneys 
shall accept as full compensation for the sendees to he rendered 
thereunder, the sum of ten (10) per centum of the amount or 
amounts they shall recover to the Indians thereunder, without en¬ 
dorsing or admitting, however, the recitals of this instrument to the 
effect that the United States made or violated anv contract with said 
Indians. It being the view of this Department that the incipient 
contract proposed by the Commission was never perfected and needed 
the ratification of Congress to make it an obligation of the United 
States. 

WM. B. JONES’, 

Acting Secretary. 


January 20, 1899. 

The foregoing contract is accepted as approved. 

LEVI MAISH. 

HUGH H. GORDON. 


157 Order Permitting Deposit in Lieu of Bond. 

Filed May 7, 1909. 

In the Supreme Court of the District of Columbia. 

Equity No. 28005. Consolidated. 

Richard D. Gwydir et al., Complainants. 

vs. 

Hugh H. Gordon et al., Defendants. 

It is by the Court this 7th day of May, 1909, ordered that the 
decree heretofore entered in this cause dismissing the cross bill of 
intervenors and cross complainants Butler & Vale, be, and the same 
hereby is amended as of date April 16. 1909. so that leave be. and the 
same hereby is granted to the said intervenors, and cross complainants 
to deposit the sum of $100 for costs on appeal in lieu of a bond. 

JOB BARNARD, 

Justice. 
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158 Testimony on Behalf of Defendant. 

Filed May 27, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28005. 

Frederick C. Robertson et al. 
vs. 

Hugh H. Gordon et al. 


Washington, D. C., May 22, 1909—10 o’clock a. m. 

Met pursuant to adjournment at the office of John Lewis Smith, 
Esq., 458 Louisiana Avenue, Washington, I). C. 

Present on behalf of the complainants, Mr. Patrick. 

Present on behalf of the defendants, Mr. Archer. 

Whereupon Hugh H. Gordon, a witness of lawful age, called by — 
on behalf of the defendants having been first duly sworn, testified as 
follows: 


By Mr. Archer: 


Q. Major, what is your residence? A. Biscay lie, Florida. 

Q. What is your business or profession? A. By profession I am 
a lawyer, but at present am engaged in fruit growing in Florida. 

Q. Are you the same Hugh H. Gordon that is mentioned 
159 as defendant in this case? A. 1 am. 


Q. Do you know the complainant, Mr. Frederick C. Rob¬ 
ertson? A. Ido. 

Q. When did you first meet Mr. Robertson? A. In March, 1908, 
in Washington, D. C. 

Q. At what time in March? A. I think about the 27th or 28th 
of March. 

Q. With reference to the date of the contract in suit in this case, 
when did you first meet Mr. Robertson? A. The contract as I recol¬ 
lect was executed on March 28th, 1905, and I think it was executed 
on the same day or the day following the first time I ever met Mr. 
Robertson. 

Q. Did you have any business relationship with Mr. Robertson 
prior to that time? A. I had an agreement with Mr. Robertson by 
which he was to aid- 


Mr. Patrick: We object to that question on the ground that it 
intended to vary the contract or agreement, the subject matter of this 
litigation, which is not permissible; the contract itself having been 
introduced and admitted is the best evidence of the business relations 
between them. 

(The question was repeated.) 

A. Yes, I had an agreement with Mr. Robertson by which he 


was 
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Q. How was that agreement made? A. Through correspond¬ 


ence. 


100 (^. Between whom? A. Between K. 1). Gwydir of Spo¬ 

kane, Washington, and myself, and Mr. Robertson and 

myself. 

Q. Ho 1 understand that the correspondence was between Mr. 
Gwydir and Mr. Robertson? A. No; between Mr. Gwydir and my¬ 
self. Mr. Gwydir and Mr. Robertson were in Spokane together, as 
1 understand, at that time. 

Q. Have you any of that correspondence? A. I have three let¬ 
ters only. 

Q. \v here are they? A. I have them here. Two are from Mr. 
Robertson and one from Mr. Gwydir (handing letters to counsel). 
Copies of those from Mr. Robertson are already in evidence, I 
think. 

Q. I find that you hand me only two letters, both of which appear 
to be from Mr. Robertson. A. 1 thought the one from Mr. Gwydir 
was also in the envelope handed you. 1 think I can find it and 
produce it if needed. 

Q. Where were you when you wrote your letters to Mr. Gwydir 
and Mr. Robertson, which you have spoken of? A. I wrote letters 
to Mr. Gwydir from several points; one I think front Kirkwood 
and another from Reynolds, Georgia, and the remainder, I think, 
from Biscayne: and possibly one or two while 1 was in Washington 
at one time. 

<). Ilow were they written in type or manuscript? A. They were 
written in manuscript. 

Q. Tell us whether or not you kept copies of your letters? A. 

I did not. The majority, I think were written in the country 
1G1 where 1 had no conveniences for making copies. 

Q. You have read the deposition of Mr. Robertson and 
Mr. Gwydir and the exhibits attached? A. Yes. 

Q. Do vou know whether there were anv other letters written bv 
you than those which are in those depositions? A. Yes; there are 
several letters that I wrote that are missing. The one letter which 
was a reply to a letter from Mr. Gwydir. asking that Mr. Robertson 
be associated with him in the agreement with me to procure a new 
contract is missing- 


Mr. Patrick: I object to that testimony on the ground that the 
evidence is secondarv, that no effort is shown to have been made to 

* r 

obtain the originals. It is not shown that the letter was ever in 
the possession of the plaintiff Robertson, nor that he ever saw 
or knew of it. and it i< not shown that Major Gwydir had any 
authority to communicate the letter to the plaintiff; and I move 
to strike out so much of the answer as conies within the scope of this 
objection. 


Bv Mr. Archer: 

Q. Are there any more letters to Mr. Gwydir that are not in the 
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record? A. I think so, but I cannot recall definitely which they 
were, unless I examine carefully all the correspondence again. 

Q. How about any letters to Mr. Robertson? A. I think that the 
first letter that I wrote to Mr. Robertson after the receipt of the 
letter from Mr. Gwydir, to which 1 have referred, is not in 
evidence. 

162 Q. Did you keep a copy of that? A. No. 

Q. Are there any more letters to Mr. Robertson which you 
recall that are not in the record? A. 1 cannot recall whether there 
are other letters missing that 1 wrote to Mr. Robertson, or not. 

Mr. Archer: As I understand it, gentlemen there was a call made 
upon Mr. Robertson, and Mr. Gwydir at Spokane by Mr. Thomas 
A. Scott, representing Major Gordon, for all letters and correspond¬ 
ence in reference to the subject matter of this suit, which call was 
formally made. Is there any dispute about that? 

Mr. Patrick: No that was done. 

Mr. Archer: I will ask counsel for the complainant and the 
complainant himself, who is present, whether there are any letters 
in their possession in reference to the subject matter of this suit 
than those which have been offered in evidence as a part of the com¬ 
plainant’s case. 

Mr. Patrick: That has nothing to do with this inquiry, what¬ 
ever was done in Spokane. 

Mr. Archer: 1 am simply asking the question whether you have 
those letters. 

Mr. Archer: 1 offer in evidence a letter dated May 9th, 1904, 
purporting to be signed by Mr. F. C. Robertson and to which I 
understand there is no objection as to the genuineness of the letter. 
I offer it without those pencil under-scores, which will be erased. 

Mr. Patrick: The plaintiff objects to the introduction of this 
letter and to any letters, correspondence or conversation occurring 
prior to March 28th, 1904, the date of the agreement in- 

163 corporated in the bill of complaint, that tends to prove a new 
contract, or to vary the terms of the plain written instrument. 

or would change and alter the scope and meaning; the agreement 
pleaded by the complainant being admitted by the defendant; its 
terms control the construction as a matter of law; and the same 
being plain and unambiguous the testimony offered does not tend to 
explain or to contradict it hence it is not receivable; and the agree¬ 
ment being in writing the construction is for the Court, according 
to the terms thereof. If the testimony proposed to be offered does 
not tend to vary or contradict the agreement, it is illegal, irrelevant 
and immaterial in this suit, and merely encumbers the record. The 
plaintiff makes this objection to apply to all testimony of this 
character. 

Mr. Archer: I was going to suggest for the sake of economy, 
that we have this objection apply to all examination with which it 
is in conflict. 

Mr. Patrick: Yes. Do you suggest that may be considered by 
the Court as of the same force and effect as if specifically addressed 
to each question? 

13—2077a 
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Mr. Archer: Yes. 

Said letter of May 9, 1904, marked Defendant's Exhibit No. 1, 
is filed herewith, and is in tlie words and figures following to wit: 

Robertson, Miller & Rosenhaupt, 

Lawyers. 

Spokane, Washington, May 9, 1904. 
Hugh II. Gordon, Esq., Miami, Fla. 

Dear Sir: Major Gwydir,an old and warm personal friend of 
104 mine, has placed before me certain correspondence and docu¬ 
ments transmitted to him by you and under vour direction. I 
may sav that 1 was Assistant 1. S. Attorney under Cleveland, and 
am reasonably familiar with the Indians on the Colville Reservation 
and conditions there, and Major Gwydir has asked me to assist him 
in the matter. lie is well thought of by the Indians, and a tlior- 
oughly capable man to carry out what lie undertakes. I, however, 
desire you to understand that whatever I do in the premises is 
with the assistance and under the agreement with Major Gwydir 
and yourself, and therefore vou can write me fully and confidentially 
as we will both take up the letter at this end. Major Anderson, the 
Indian Agent on the Colville Reservation was lately removed, and 
there is no agent now on the Reservation. It might, therefore, be 
important that you should be informed of this fact, as, if the 
contract was accepted, it would probably be at once referred to 
Washington before it was approved by the special agent here, who 
1 assume has no authority. You will remember that in 1892 the 
north half of the Colville Reservation was thrown open to allotment, 
and in 1890 it was generally thrown open to be entered under the 
general land laws of the Cnited States; and I am not prepared to 
know exactly what is the status of the Indian Claims. It having 
been previously my understanding that when the Reservation was 
thrown open in 1892 and 1893, without any Congressional Act 
giving the Indians anything so far as 1 know, that this settled 
their rights, and was a repudiation of any treaty right on the 
ground that the land originally placed in this reservation by execu¬ 
tive order did not belong to any tribe of Indians and therefore no 
treaty was necessary, either to create the Reservation or to 
165 authorize its return to the public domain free from any 
claim on the part of the Indians. Of course I do not want 
to discredit anything since this claim seems to be well founded 
but 1 desire to get your understanding of the law applicable to it 
with a view of getting as advantageous a contract as possible, and also, 
if possible, in determining the value of this claim and in ex¬ 
plaining what has been done, and what remains to be done. I 
presume you are thoroughly familiar with all the facts, and can 
give me information with reference to all legislative action had, 
and whether or not this is considered an action that can be estab¬ 
lished in a Court of Claims without Congressional action, and what 
else vou deem to be of importance here, and whether or not Major 
Gwydir and myself, you also to be mentioned if you desire, should 
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not be authorized in the first instance by the Indian Department to 
secure the contract, subject to the approval of the Indian Department. 
Ilad we a friend on the Reservation, as Major .Anderson was, we 
could take this matter up directly here, but this agent would prob¬ 
ably report any attempt to take the contract now direct to Wash¬ 
ington, under the circumstances of the case. Even if any person 
were sent here, I feel confident with the acquaintance Major Gwydir 
has and the acquaintance that I have with the Indians, that I can 
fairly assure you that no contract could be obtained here without 
fully protecting your interests in the premises. I will have the 
proper contracts made, and should endeavor to have the Major 
prepared to go to the reservation at any time; and should you desire 
to wire us, you may do so. You can understand that a contract 
of this kind requires considerable labor and time, in getting 

166 the Indians together, hence we should like to understand 
the conditions so as to answer the questions of the Indians 

that they would be apt to ask. 1 can probably obtain the informa¬ 
tion asked by personal investigation from the statutes, but ih to the 
conditions and status of this litigation T would have to obtain it 
from yourself and associates. 

Major Gwydir will write to you today, explaining to you fully. 
Very respctfullv, F. C. ROBERTSON. 

Diet. F. C. R. 

Mr. Archer: Now for the sake of identification, although I think 
there is a copy of this letter in evidence in the depositions of the 
complainants, I offer the letter of October 3rd, 1903, from Mr. 
Robertson to Major Gwydir, subject to the same objection, and ask 
that, it be marked defendant’s Exhibit No. 2, and copied into the 
record. 

Said letter, marked Defendant’s Exhibit No. 2, is filed herewith, 
and is in the words and figures following, to wit: 

“Robertson, Miller Rosenhaupt, 

Lawyers. 

Spokane, Washington, Oct. 3, 1906. 
Hon. Hugh Gordon, Biscayne, Florida. 

My Dear Mr. Gordon: I transmit to you herewith the testimony 
recently taken here, which I desire you to have. It may 

167 guide you in your testimony. I understand that seeing any 
members of Congress not on the Committee by personal solici¬ 
tation is held in the case of Childs vs. Trist, Supreme Court of the 
United States to be lobbying services for which a recovery cannot be 
had. In view of the fact that when Mr. Maish died the contract 
was abrogated unless renewed, and in view of the further fact that 
many of the sendees appear to have been done under the Nuzum- 
Gordon contract, and we are able to show association with them 
in this work, 1 beg to call your special attention to the force of 
the claim predicated upon these lines. I understand that our con- 
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tract was fully executed bv Butler & Yale, and therefore I cannot see 
how we would be benefited by doing anything except aiding them in 
this matter, as they must protect us under the written agreement. 
I did not mention Major Gwvdir for I was sorry to learn that there 

v %j 

has been filed by Mr. May letters passing between Major Gwydir and 
Maish, which show conclusively that Gwvdir was in the service of the 
Government when this contract was procured, and that he proposed to 
take certain steps in getting the assistance of the Agent that would 
defeat every right under this contract. These facts I did not know, 
and only learned several days ago. There was absolutely no need 
of putting in any evidence iis to how your contract was originally 
obtained, for it was approved by the Secretary of the Interior, Mr. 
Smith, and in the absence of impeaching testimony offered by us, it 
would sustain the contract for whatever it was worth. You can take 
whatever course you desire in the premises, but as for myself, I 
could not indicate anything that would tend to show that I had 
knowledge of this condition, which I never did, and which I 
IfiS doubt if you did. I suggest that owing to the great expense 
of going to Washington and protecting our interest, and ow¬ 
ing to the positive admission of Mr. Yale that we are protected by the 
contract with them, we had best leave this matter entirelv in their 
hands, and be largely governed by their advice in the premises. 
You can understand that no sendees looking to the renewal of our 
contract could be recovered, and therefore I mention nothing about 
that phase of the case. Everybody here seems to think that we have 
made a conclusive case, and as you are equally protected with us, it 
seems that you must believe that also. Trusting that you may be in 
good health, and requesting you to return this evidence to me as 
soon as you have read it as T have borrowed it. and am sending it to 
you as I desire you to be fully informed in the premises. 

Yours very respectfully. F. C. ROBERTSON. 

Diet. F. C. R. 

Mr. Patrick: The plaintiff moves to strike this and all similar 
answers to similar inquiries out on the ground that the testimony is 
illegal, iirelevant and immaterial. 

Mr. Archer: That motion will be understood to apply to the 

whole testimonv. 

« 

Mr. Patrick: That it seeks to control by parol a written and ad¬ 
mitted instrument, and that this objection shall be understood to 
apply without repetition to all similar questions and similar answers. 

By Mr. Archer: 

Q. When will you be able to produce the third letter alxrnt 

109 which you spoke? A. I will look for it immediately upon 

mv return to mv room todav. 

%/ 

Q. Have you in your possession the original of any other letters 
from either Mr. Robertson or Major Gwydir? A. No; those are the 
only ones that I have been able to find. 

Q. Tell us, if you know, what became of any other letters. A. A 
letter case of mine in which were a number of letters from Mr. 
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Gwydir, and I think from Mr. Robertson, was destroyed during my 
absence in Florida, and a number of other papers with it. 

Q Do you know they were destroyed? A. A colony of white 
ants which prevail in that section got into it and made tatters of all 
the letters, and partially destroyed the box itself. 

Q. Understanding that the Maish-Gordon contract is in evidence; 
for convenience in referring to it, I will ask you when by its terms 
the Maish-Gordon contract expired? A. I think, July 25th, 1904. 

Mr. Patrick: Is the record in the Court of Claims understood to 
be in evidence? 

Mr. Archer: I think so. I presumed that it was. 

Mr. Patrick: Suppose it is understood now that it will be con¬ 
sidered in evidence. It is too big to file. Suppose that it shall be 
considered as evidence, and both parties are at liberty to refer to it 
during the hearing of the case. 

Mr. A rciier: Meaning the record of the Court of Claims in the 
case of Butler k Vale against the United States and Colville 
Indians. 

170 Mr. Archer: We assume that the Maish and Gordon con¬ 
tract according to its terms, expired about the 25th or the 
26th of .July. 1904. and that, is understood, subject to be corrected 
by the record itself. 


Bv Mr. Archer: 

t/ 

Q. What, if any, employment of or relations with Mr. Robertson, 
had you with reference to the Maish-Gordon contract? A. None 
whatever. 

Q. T ask you to state what, if anything, was contained in any of 
the letters which are not here, as stated, or which were lost or de¬ 
stroyed as stated; anything that was said with reference to any serv¬ 
ices to be rendered by Mr. Robertson under the Maish-Gordon con¬ 
tract? 

Mr. Patrick: I object to this question in addition that it is at¬ 
tempting to establish by secondary evidence facts that would be il¬ 
legal and incompetent testimony under any circumstances. The 
witness is not asked to state the contents of those missing letters, but 
his understanding of them—a conclusion, not a fact. We further 
object to any supposed missing letters to or from Gwydir on the 
ground that it has not been shown that Robertson knew anything 
about them or was or could be affected bv them. 

A. None whatever. r •¥■ 

Bv Mr. Archer: 

Q. When did the correspondence between you and Mr. Robertson 
begin? A 1 think the first letter I had from Mr. Robertson was 
the letter of May 9th, 1904, which was written in response to my 
letter to Mr. Gwydir, assenting to the proposed arrangement 
171 for Mr. Robertson to co-operate with Gwydir in procuring a 
new contract with the Colville Indians. 
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Mr. Patrick: I move to strike out the answer for the reasons al¬ 
ready alleged, and that it is a voluntary conclusion of the witness as 
to the contents and effect of the latter. 


By Mr. Archer: 

Q. Are you able to give the contents or the substance of the con¬ 
tents of unv of the letters that are not in evidence for the reasons 
given for the absence, subject to objection as to the secondary char¬ 
acter of the testimony, meaning letters to or from Mr. Robertson? 
A. 1 cannot recall the substance of missing letters written bv me to 
Mr. 1 tobertson without more careful examination of correspondence 
and getting the sequence. 

Q. Referring to paragraph 5 of the bill of complaint in this case 
of Robert-on against (Jordon and others, alleging in substance that 
said (Jordon and Maish and said defendant Gordon entered into ar¬ 
rangements and agreements with the plaintiff to assist in prosecuting 
and securing the collection and payment of the said claims of the said 
Colville Indians, I will ask you whether or not any such arrange¬ 
ments and agreements were entered into? A. No such agreement 
was entered into by Mai-h and Gordon jointly, because Maish had 
died five years before I ever heard of the plaintiff, and no arrange¬ 
ment was made by me. except an arrangement by which Mr. Roberta 
son. was to co-operate with Gwvdir in securing a new contract with 
the Colville Indians. 

Q. What was your situation in respect to the Indian claim 
172 at that time that negotiations or relations with Mr. Robertson 
were opened? 


Mr. Patrick : I object on the ground that that is a legal conclu¬ 
sion ; the witness is onlv to state facts. 

' */ 

A. The Maish and Gordon contract lacked only about a year of 
expiration at the time this correspondence with Gwydir and Robert¬ 
son began, and 1 had practically lo-t hope of accomplishing anything 
under the Maish and Gordon contract, and opened negotiations for 
the purpose of securing a new contract with the Indians. 

Bv Mr. Archer: 


Q. Are the negotiations you referred to those mentioned in the 
letters attached to the complainants’ deposition? A. Yes sir. 

Q. Referring to paragraph ~> of the bill of complaint again, where 
it is stated in substance that Gordon agreed to and did admit plain¬ 
tiff* to an equal co-partnership and share with him therein, meaning 
the claims of the Colville Indians 1 will ask you whether or not 
aside from the legal effect of the agreement of March 28th, 1906, 
Mr. Robertson was admitted to a partnership interest with you in 
said Indian Claims? A. No interest whatever under the Maish and 
Gordon contract was ever accorded to Mr. Robertson except upon 
condition that the new contract contemplated was secured. 

Q. I ask the question again with special reference to the claim 
of the Colville Indians, whether under the Maish and Gordon con¬ 
tract or not. 
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Mr. Archer: I will date that the witness in his answer limited 
himself to the Maisli and Gordon contract. I am asking 

173 with reference to the claim generally. 

(The question was repeated.) 

A. I never made any arrangement or authorized any arrange¬ 
ment to he made with Mr. Robertson contemplating giving him any 
interest in the Indian Claim, except under the condition that he 
was to secure the new contract. 

Mr. Patrick : 1 move to strike out the answer on the ground 
that it is not a statement of fact, but the conclusion of the witness, 
and argument instead of testimony. 

Bv Mr. Archer: 

ft/ 

(J. What do you mean by the reference to a proposed new con¬ 
tract? A. In one of the letters which are missing Mr. Gwydir wrote 
me in reply to a letter written to him, suggesting that he under¬ 
take— 

Mr. Patrick: 1 object on the ground that the contents of a letter 
between the witness and Mr. Gwydir are incompetent if produced 
directly, and incompetent now as secondary evidence. 

(The question was repeated.) 

V To secure a new contract with the Cobdlle Indians. 

Q. For what? A. For the prosecution of their claims against the 
United States Government for the payment of lands ceded by the 
Indians to the Government. 

(The witness asked that his previous answer he changed so as to 
put the words ‘‘Mr. Gwydir wrote me” at the end of the answer 
last given.) 

Mr. Patrick : I object to any change whatever in the tcs- 

174 timony after it is given, although I am willing that subse¬ 
quently any explanation desired shall be made to correct it. 

Mr. Archer: I ask the witness to explain what he means. I con¬ 
fess I do not understand what the charge is, or what the correc¬ 
tion is. 

The Witness: It is not a change of the substance, but to simply 
put “Mr. Gwydir wrote me” after the parenthetical clause. 

(The question was repeated.) 

A. (Continuing:) And suggested that Mr. Robertson be associated 
with him in the effort to secure this new contract and to that I as¬ 
sented. Subsequently thereto Mr. Robertson wrote me the letter 
dated the 9th, which contains his assent. 

Bv Mr. Archer: 

V 

Q. What letter of May 9th—what year? A. 1904. 

Q. After the expiration of the Maish and Gordon contract, or 
the time of its expiration by its terms, what, if any, situation arose 
which made it important to get a new contract? A. I believed that 
all chance of securing- 
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Mr. Patrick: 1 object to any belief, insisting that the witness 
is only permitted to state facts. 

A. (Continuing:) I believed at the time that the only way to se¬ 
cure an appropriation for the Indians after the expiration of the 
Maish and Gordon contract would be to secure a new contract. 

By Mr. Archer: 

Q. Have you any knowledge of any other contract having been 
obtained from the Indians after the expiration of the Maish 

175 and Gordon contract? 

Mr. Patrick: I object on the ground that any other con¬ 
tract is immaterial, and further that the contract itself is the best 
evidence, if in existence. 

A. There is in the record an alleged contract claimed to have been 
obtained from the Indians bv a man named McDonald. The 
record in the Court of Claims- 

Bv Mr. Archer: 

a.- 

Q. What if anything was being done by the Colville Indians, if 
you know, in the prosecution of their claim, after the expiration of 
the Maish and Gordon contract? A. I do not know of anvthing 
that was being done bv the Indians. The attornevs here in Wash- 
ington whom I had employed to aid me in the prosecution of the 
claim of the Colville Indians under the Maish and Gordon con¬ 
tract had completed their case and presented all the law and the 
facts necessary to make out the case. 

Mr. Patrick: I move to strike out the answer on the ground that 
it is argumentative, that whatever was done was done in the absence 
of this witness; that it is not testimony but under the guise of tes¬ 
timony an argument of the question of fact. 

Bv Mr. Archer: 

« 

Q. What was in your mind during the negotiations with Mr. 
Robertson as to the effect of the McDonald contract upon your 
rights? 

Mr. Patrick: I object to that on the ground that the McDonald 
contract has nothing whatever to do with this litigation. 

176 A. Mr. Robertson wrote me- 

Bv Mr. Archer: 

Q. Is that letter here? A. Yes; he wrote me telling me of this 
McDonald- 

Q. You had better refer to the letter and not give its contents; 
if you can find it. A. I will state that my first information in 
regard to the McDonald contract having been secured came to me 
through this letter from Mr. Robertson of January 8th. 1903, and 
l realized that that contract, if approved, would prevent the securing 
of the contemplated new contract by Mr. Robertson and Mr. Gwydir. 

Q. With what effect upon yourself? A. I then believed that it 
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meant the total loss of all the chance to secure, any compensation 
through any new contract. 

Q. State whether or not the new contract referred to was ever 
drafted? A. I don’t understand that. Which new contract? 

Q. The new contract which vou sav Gwvdir and Robertson were 
to get. A. I sent to them a copy of the Maish and Gordon contract 
to be used as a model for securing the new contract, with the sug¬ 
gestion that they substitute in the place of the names of Maish and 
Gordon the name of R. I). Gwvdir and associates. 

V 

Q. How was that suggestion made? A. By letter. 

177 Q. Is the letter in evidence? A. Yes sir. 

Q, Give me the date of it. A. (after examination:) The 
letter of mine to Gwvdir dated April 16th contains the suggestions 
as to the wav in which the new contract should be taken. 

By Mr. Patrick: 

Q. What year? A. April 16th, 1904. 

By Mr. Archer: 

Q. Prior to the agreement of March 28th, 1906, what, if any, 
definite arrangement had been made as to the compensation of Mr. 
Robertson? A. Nothing definite had been determined between us. 
I had made some suggestions a* to the interests which he and Gwydir 
were to receive in case the new contract was secured, but no definite 
terms were ever agreed upon until the supplemental agreement of 
March 28th, 1906, was entered into in Washington, D. C., between 
Mr. Robertson and mvself. 

Mr. Patrick : I object to the answer and move to strike out be¬ 
cause no original agreement has been introduced in evidence or 
established, to which the agreement of March 28th, 1908, might be 
referred to as supplemental. It is also stated by the witness that 
everything relating to the compensation was in writing; that those 
writings are in evidence, and he states that nothing definite had 
been concluded prior to March 28th; therefore his reference to that 
document as supplemental is contradictory of his own testimony. 

Bv Mr. Archer: 

Q. What, if any, verbal agreement was made with refer- 

178 ence to Mr. Robertson, in reference to his'compensation, prior 

to March 28th, 1906? 

Mr. Patrick: The same objection. 

A. T made no verbal arrangement with Mr. Robertson of any 
character. 

Bv Mr. Archer: 

1 / 

Q. What, if any, sendees were rendered in the prosecution of 
the claim of the Colville Indians after the date of March 28th, 1903? 

Mr. Patrick : I object to the witness stating anything except what 
he did himself, or what was done of his own knowledge. 

A. I cannot testifv as to that. 

14—2077a 
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By Mr. Archer: 

Q. What was the situation of the claim of the Colville Indians 
at that time? A. The case on the part of the Attorneys, so far its 
my knowledge went, had been made out complete, and we were 
simply awaiting the action of Congress. 

Q. Where was the case depending? A. In Congress. 

Q. Had any appropriations been made st that time? A. No. 

Q. What were tin* plans of action in the prosecution of the claim 
at that time—the things to he done in its prosecution? A. One 
plan was to wait action by Congress, and some suggestion had been 
made its to a reference to the Court of Claims. 

17b Q. IIow if at all had the claim of the Indians been pre¬ 
sented to Congress? A. It had been presented by attorneys 
employed by me; by briefs filed with Committees; by arguments 
before Committees. 

Q. What Committees? A. The Committee on Indian Affairs in 
the House and the Senate. 

Q. What was the consideration of the contract of March 28th. 
19013, with Mr. Robertson, which is set out in the bill? 


Mr. Patrick: The same objection is repeated, and the full con¬ 
sideration is stated on the face of the contract. The contract governs 
and cannot he varied or contradicted by parol. 

A. My understanding was that Mr. Robertson and Mr. Gwydir 
were to secure a new contract as a condition precedent for Mr. Rob¬ 
ertson's share or any interest whatever in the expected fee. 

Mr. Patrick: I move to strike out that on the /round that it 
does not appear that Major Gwydir was a party to this contract, and 
further, that the claim of the witness is in contradiction of the 
terms of the contract. 


By Mr. Archer: 

Q. State whether or not the new contract was obtained? A. It 
was not. 

Q. What, if any, service was Mr. Robertson to render you or the 
Indians in the matter? A. I never employed Mr. Robertson, nor 
authorized his employment in the case for any other purpose than 
to secure the proposed new contract; and he did not render any 
service, and at that time could not have rendered any other 
180 service than by procuring a new contract. 

Q. Why? A. Because there was nothing that could be 
done in the West under the lod contract, and the case under the 
old contract in Washington was absolutely closed. 

Q. Why was it that the stipulation you referred to about obtain¬ 
ing a new contract was not incorporated in this agreement of March 
28th, 1906? 

Mr. Patrick: 1 object to that on the ground that, as before 
stated, it seeks to contradict and vary the contract is estopped from 
setting up as against his partner therein anything that by his own 
act or commission was left out of the contract. 
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A. The typewritten draft of that agreement of March 28th, 1906, 
was prepared by Mr. Robertson, and as the sole basis upon which I 
had any business relation with him was his prior agreement to aid 
Gwydir in securing a new contract, I did not deem it necessary to 
insist upon its repetition in this supplementary agreement. 

Mr. Patrick: I move to strike that out on the ground that the 
secret processes of the witness’ mind and argument in the premises, 
is not admissible to alter, vary or control the terms of this written 
instrument. Further, it is a mere opinion of the witness. 

By Mr. Archer: 

Q. Referring to the last clause of the contract of March 28th, 
1906, as follows: “Fees to be divided between said Robertson and 
said Gordon, as herein provided, shall be the net sum accruing 
181 to the said Gordon after settling with other attorneys under 
contracts heretofore made by said Gordon. What other 
attorneys does that refer to? A. It refers to attorneys who had 
been previously employed by me under the Maish and Gordon con¬ 
tract, and it was inserted by me in a pen written addition, because 
it occurred to me that if the appropriation should be afterwards 
made, subsequent to the proeurnng of the new contract by Robert¬ 
son and Gwydir and payment of the fee thereunder should be ac¬ 
credited to services under the Maish and Gordon contract, that 1 
would still, as stated in that agreement, be willing to share the fee 
received from any source with Mr. Robertson; but if the fee were 
accredited to services under the Maish and Gordon contract, it 
would necessitate compensating the attorneys employed under that 
contract, before dividing with Mr. Robertson. 

Mr. Patrick: 1 move to strike that out on the ground that it 
is argumentative and tends to vary the terms of a written contract; 
and that it details the secret mental processes of this witnes-’ mind 
at the time when there was a written instrument, fully complete in 
its terms. 


Bv Mr. Archer: 

(}. Some reference is made on the complainant’s deposition to 
an agreement among the attorneys at the time the case was pending 
in Congress. Was that in writing, or a verbal contract? A. I pre¬ 
sume preference is made to what was called the Raleigh agreement, 
which was a species of compromise arrangement made with the ex¬ 
press understanding that the concessions made therein by me 
182 would secure the direct appropriation of the fee by Congress. 

Mr. Patrick: I object to that and move to strike out the answer 
unless it is shown that the understanding to that effect was made 
with Congress, no individuals having the right to bind the legis¬ 
lature. 


Bv Mr. Archer: 

< 

(J. With whom was that understanding had? A. Mr. Butler 
represented to me- 
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Q. No; I do not want that. Whom was the understanding had 
with? Who were parties to that contract? A. I think Messrs. 
Butler & Yale, Mr. Robertson, Mr. Nuzum, and myself as I recall it. 

Q. And where was the contract made? A. I think it was signed 
by Mr. Robertson, Mr. Nuzum and myself at the Raleigh Hotel. 

Q. Have you a copy of it? A. No; it was lost with the other 
papers. 

Q. In reference to what fee was it entered into? A. The fee 
which we expected to receive under a direct appropriation by Con¬ 
gress. 

Q. State whether there ever was a direct appropriation bv Con¬ 
gress? A. There was not of any fee. 

Q. Was there any agreed amount or understanding as to the 
amount of the fee to he directly appropriated? A. I don’t remem¬ 
ber the phraseology of the agreement. 

Q. I don't want that. 1 mean the understanding of the parties. 
A. The understanding of the parties was that $150,000 

183 was expected to he appropriated as a fee, the contract with 
the Indians having been ratified by the Commissioner of 

Indian Affairs for that fee, or for a fee of 10 per cent. 

Q. Did you participate in the trial of the case in the Court of 
Claims? A. I did. 

Q. Are you familiar with what was done in that case? A. I 
think so. 

Q. I ask you to state whether this written contract of March 28th, 
1003, was submitted to the consideration of the Court of Claims. 
A. It was. 

Q. How? A. The Court called for its production, after its pro¬ 
duction had been refused bv Butler. 

Q. I mean the contract between yourself and Mr. Robertson? 
A. Oh; I beg your pardon. I thought you referred to the Raleigh 
agreement. I don’t know whether Mr. Robertson submitted the 
written contract of March 28th to the Court of Claims. I saw no 
record of that contract. 

Q. Understanding that the record of the case in the Court of 
Claims may be referred to I now refer to it in connection with the 
hist question and answer. Major Gordon is there any other state¬ 
ment which vou think of that I have not covered which vou wish 
to speak about? A. I wish in justice to myself to explain the 
meaning of one letter in those which have been filed, which con¬ 
tains instructions to Mr. Gwvdir to secure the co-operation of the 
Indian Agent and compensate him for any services he might 

184 render in aiding in securing the new contract. 

Q. What is the date of that letter. A. (after examina¬ 
tion) : August 24th. 1003. I wish to say that in the effort to secure 
a new contract with these Indians, we were not attempting anything 
illegal, nor were we endeavoring to deceive, impose upon or wrong 
anyone in seeking a renewal- 

Mr. Patrick: I object to the witness reading from a prepared 
written statement. 
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Bv Mr. Archer: 


Q. What is the paper you refer to. Major? A. I am just referred 
t<> this (indicating)—a memorandum here. 

Q. Made by whom? A. By myself. 

Q. When? A. Several days ago. 

Q. You had better make vour statement without reference to 
^ « 

that. A. (continuing) : In seeking a renewal we were not attempt¬ 
ing to do anything illegal. We were really doing what we con¬ 
sidered to he a service to the Indians, and as in the previous case, 
when we secured the contract, the Maish and Gordon contract, we 
had the entire approval and co-operation of all the authorities, we 
believed that we were entitled to the same co-operation and approval 
in this instance. 


Mr. Patrick: I move to strike out the answer on the ground 
that tlie letter itself is the best and only evidence of what it says 
and what it means. 


185 By Mr. Archer: 

Q. What, if anything, did the Indian Agent referred to 
have to do with the obtaining of a new contract? A. The Indian 
Agent had no official relation whatever to the execution of a new 
contract, and our only idea was that he should co-operate with us 
in doing what we believed would be a benefit to the Indians. 

Q. What, if any. duty was he charged with in respect of the ob¬ 
taining or execution of the new contract? A. He had no official 
duty in connection with it at all. 

Q. Did he have any duty in respect of it? A. He had no duty; 
no. 

Mr.. Patrick : I move to strike that out on the ground that it is 
a conclusion of law, his duties being fixed by positive enactment of 
the Statute. 

By Mr. Archer: 

Q. Do you know of any action that he was taking in reference to 
it? A. I do not. 

Q. Were you ever advised of any action he was taking in reference 
to it? A. I don’t recall about that. 

Q. State whether or not the circumstance was in any way involved 
in the Court of Claims trial? A. This question as to the compensa¬ 
tion of the agent was brought up in the Court of Claims, and the 
identical issue was discussed in our briefs. 

Mr. Patrick : We object to that on the ground that that 

186 is not borne out by the record; that the Court of Claims 
record shows that the witness positively denied any authority 

to any such act as is set forth in the letter he now explains, and 
hence the identical matter was not passed upon by the Court of 
Claims at all. 

A. I mean the question of the compensation of the agent and the 
matter was ignored by the Court of Claims. 
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Mr. Patrick: 1 move to strike out on the ground that the record 
of the Court of Claims is the best and only evidence of what occurred 
there. 

Whereupon a recess was taken until 1.30 p. in. 

After recess Hugh H. Gordon resumed the stand for further 
direct examination: 

Bv Mr. Archer: 

«/ 

Q. Did you get that letter? A. I could not find it; I thought I 
put it in tliis envelope, and I was surprised I could not find it. 

Mr. Archer: Gentlemen, T will state that the letter which Major 
Gordon was to produce after the adjournment, being a letter from 
Major Gwvdir, could not, as he informs me, be found, and therefore 
T am unable to put it in the record. 


Cross-examination. 

Bv Mr. Patrick : 

Q. In your letter of August 24th, 1903 to Major Gwvdir you say 
in regard to the fee for the agent: “I think you had better 

187 offer him anywhere from a thousand to $2500, to be paid out 
of the proceeds of the fee when the claim is collected. Make 

the best terms you can, but if necessary to secure his active co¬ 
operation you can offer him $2,000 or $2,500. You will know how 
much we offered the former agent and can be guided in a measure 
by that, but I should think $1500 or $2500 ought to be enough. ITe 
will be on the ground and will have little or no expense, but don't 
fail to get him.'' The last six words are underscored. You have ex¬ 
plained that in your direct examination. Please state if you did not 
know at that time that the Indian agent was paid by the United 
States for all services he was permitted to perform in connection with 
the Indians. A. I knew that he was paid for his services as an 
Indian agent. 

Q. That doe< not quite answer my question. Did you not know 
that he was paid by the Government for everything that he was per¬ 
mitted to do for the Indians? A. No; I didn't know it, because in 
the case of the Maish and Gordon contract the Government permit¬ 
ted the former agent to co-operate with us. and the agent himself 
made a demand upon us for payment of a thousand dollars for the 
act of the official interpreter, which was to be a contingent fee. 

Q. That was for the interpreter not for the agent, was it not? A. 
I understand: but the government authorized the agent to co-operate 

with us. mv recollection is. 

«. 

Q. How much did you offer the former agent? A. I don’t remem¬ 
ber authorizing Mr. Gwvder to offer any specific sum. T re- 

188 member writing Gwvder that we would be willing to compen- 
sate him for his services. 

Q. You say here in your letter to Major Gwvdir “You will know 
how much money we offered the former agent and can be guided in 
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a measure bv that. Did you not know when von wrote this letter 
how much the former agent was offered? A. No; I did not. I didn’t 
recall at least, if I ever knew. When the testimony was taken before 
the Court of Claims and the evidence was introduced that Major 
Gwydir had offered the former agent $5,000 for his services, it was 
a surprise to me, because I had no knowledge of any specific ar¬ 
rangement about any such sum being offered to him. 

Q. You say here: “But don't fail to get him.” To get him for 
what? A. To get his co-operation in securing this new contract as 
1 have stated. We had been authorized by the Government, as I 
stated, to secure the co-operation of the former agent, and I consid¬ 
ered it a perfectly legitimate transaction to secure the co-operation 
of the present agent, and there was nothing illicit contemplated. 

Q. By paying him a sum of money? A. Certainly for his services. 

Q. Do you not know that he was not entitled to it, and was pro¬ 
hibited by law from accepting any money from any person for any 
services performed by him as Indian Agent? A. In acting in an 
official capacity, I did. 

Q. Did you not know at that time that it was contrary to law and 
against public policy to purchase the services of a public official of 
the Government to perform any duty in connection with his of¬ 
ficial relations to the Government? A. There was no effort 
189 to secure his services in connection with any official relations 
of the Government. 


Mr. Patrick : I move to strike out that answer and request an 
answer that shall be responsive to the question. 

Mr. Archer: 1 object to the question upon the ground that the 
thing Major Gwydir, or both, did, is the subject of inquiry, and not 
the thing which Mr. Patrick describes in his question ; to wit, the pro¬ 
curing of an agent to do something in his official capacity. 

(The question was repeated.) 

A. Certainly it would have been unlawful to have purchased an 
officer’s act in connection with his official duties but no such thought 
was contemplated by us. 

Mr. Patrick : 1 move to strike out the “thought.” 

By Mr. Patrick: 

Q. Could any person have gone upon the Colville Reservation and 
secured a contract with the Indians, without the assent or permission 
of the Indian Agent? A. I did not know that the Indian agent’s 
assent was essential at all. 

Q. Did you not know at that time that the Indian Agent was 
authorized to put off the reservation any person who did not have his 
prior permission to be upon it? A. I did not. 

Q. Did you have any authority from the Department to interest 
the Indian Agent, at the time of this letter, to take part in the new 
contract? A. We had no authority from the Department to interest 
the agent in procuring this new contract, but we did have in 
190 the former case, and I assumed that it would not be objection¬ 
able in this case. 
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Q. You state that you had no authority whatever from the de¬ 
partment to interest the Indian agent at the time of this letter in 
the matter of the new contract? A. \\ e had not applied for any 
authority in this new contract. 

Q. What authority did you have from the Department as to the 
original Maish and Gordon contract. Was it in writing or how? 
A. My recollection is that it was a letter written bv the Indian Com¬ 
missioner to the Indian Agent. 

Q. Can you produce that letter? A. No; I have never seen that 
letter personally. 

Q. Well, how do you know anything about it? A. Because my 
recollection is that Major Gwvdir wrote us about the receipt of the 
letter, or that Maish and myself procured the pledge of the Indian 
Commissioner to write the letter. It has been so long ago now I 
cannot recall the details of how it happened. 

Q. Did that include any permission or right on your part to offer 
the agent money for what lie should do for you? A. We did not 
ask that or discuss that phase of it. Our idea was to compensate 
the agent for what he could legitimately do and only that. 

Q. Wh at could the Indian Agent legitimately do in connection 
with any person attempting to contract with the Indians on the 
Reservation, for which he could lie paid compensation bv 

191 such persons? A. As he had no official connection, as I 
understand it under the law with the making of a contract, 

he could go out on the Reservation, as we contemplated having the 
original agent do, and explain to the Indians that our intentions 
were fair and legitimate, and use what personal influence he might 
to represent us favorably to the Indians. 

<>. Did you not know at that time that it was a requisite of 
such contracts that the Indian Agent should certify that the In¬ 
dians who made the contract came before him, know what it was 
about, and properly executed? A. Certainly, but there was no 
intention to compensate the Indian Agent for anything except the 
legitimate work of going out on the Reservation there outside of 
his official duties and aiding us in presenting the Matter properly 
to the Indians. 

Q. Did not all the Indian Agent’s time and duty belong to the 
Government? A. I don’t know whether he had leisure in which he 
could do that, or not. The Government authorized him to help 
us. and I assumed that he had the leisure for it. 

Q. Was a part of the service you expected from the Indian agent 
to explain to the Indians what would be a fair fee? A. I don’t 
think that was in consideration at all. The question was never 
suggested that I can recall. 

Q. Was it not desired that the Indian Agent should say to them 
that the contract was a good and proper one, and that you were a 
good man to have it? A. My recollection is that the Government 
wrote to the Indian Agent- 

Q. No. answer my question. 

192 (The question was repeated.) 
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A. Certainly, we hoped to have him do that, and we had been en¬ 
dorsed by the Government and the agent for- that purpose. 

Mr. Patrick : I move to strike that out unless the endorsement is 
shown. 


By Mr. Patrick: 

Q. Would the Indian Agent’s certification or the Indian agent’s 
certificate to that effect have been of any value, had he been a pri¬ 
vate individual? A. It depends altogether upon his relation with 
the Indians. 

Q. But it was that service, was it not, in great measure, that you 
desired from him? A. We assumed of course, that his official posi¬ 
tion would give more weight to the representations as to our posi¬ 
tion and reliability than would otherwise be the case, and we as¬ 
sume that, that was perfectly legitimate for us to do. We were not 
endeavoring to take anv advantage of the Indians. 

Q. W as it because of your desire to have him make that state¬ 
ment to the Indians that you used the expression, “but don’t fail 
to get him”? A. Absolutely and only. 

Q. I notice in your letter of February 2nd, 1904, to Major Gwydir 
here, the expression, “in meantime see the agent and if necessary 
double his fee. If you save the contract for us 1 will see to it that 
your own fee is increased.” Do you still say that that was entirely 
inofficial service on the part of the agent? A. Absolutely; 

193 no specific amount had been agreed upon. I suggested cer¬ 
tain figures to compensate the Indian agent, but, if neces¬ 
sary on account of his personal relations and acquaintance with 
them, and his supposed influence with them, I was perfectly willing 
to compensate him for his co-operation. 

Q. After this letter of August 24th, 1903 in which you had 
authorized Major Gwydir to offer $2500, and your letter of Feb¬ 
ruary 2nd, 1904, in which you authorized him to see the agent and 
if necessary to double his fee, do you still say that you were sur¬ 
prised when you heard that Major Gwydir had offered the agent 
$5000—$5000 being just double $2500? A. I meant my surprise 
was as to the exact figure offered, because I did not know how much 
had been agreed upon in the former instance. I did not mean 
that my surprise was that that was an excessive figure as a contingent 
fee for such valuable service as we hoped to receive from him. 

Q. The testimony in the Court of Claims of the offer of the 
$5000 to the Indian Agent which surprised you referred to the 
original Maish and Gordon contract; did it not? A. Yes. 

Q. And this authorization, or the offer of $5000 to the succeed¬ 
ing Indian agent related to the new contract? A. Yes. 

Q. Were you then willing to give $10,000 to two Indian agents 
to get this contract? A. I was willing to pay $5,000 to each of 
those agents as a contingent fee as a consideration for such services 
as we thought they could legitimately render to us. 

194 Q. Did you not know at the time these letters were written 
* that the Indian agent was prohibited by law—that it was 

an indictable offense for him to take a fee in any case in which 

15—2077a 
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the Government was a party? A. Tn acting in any official capacitv 
which would he inimical to the Government’s interest in anv way, 
I of course knew that it was- 

Q. No; official or in any way. Do you not know that it was pro¬ 
hibited by law that any officer of the Government should take a 
fee, contingent or otherwise, in any matter in which the United 
States was concerned as a party? 

Mr. Archer: I object to the question because it calls upon the 
witness for his opinion upon the law. as to which he has not been 
shown to he qualified to answer. 

(The question was repeated.) 

Mr. Archer: I object on the further ground that the United 
States has not appeared, by this examination, to have been a party. 

A. We were dealing with the agent, as I have already stated, not 
in his official capacity at all. 

Bv Mr. Patrick : 

Q. Did you not know or understand that an Indian agent could 
not deal privately in any contract in which the Government was 
concerned ? 

Mr. Archer: Same objection. 

A. We had the authority to secure the co-operation of the In¬ 
dian Agent, and I could only repeat that we were offering him what 
he considered compensation for services he could legitimately 
render. 

Q. That does not answer my question. 

195 (The question was repeated.) 

A. Not under the conditions as stated there. 

By Mr. Patrick: 

Q. You did procure the Maish-Gordon contract through the as¬ 
sistance of the Indian Agent at that time; did you not? A. And 
with the authorization of the government; yes. 

Mr. Patrick : I object to the amendment in the answer. I will 
ask the question over again. 

Mr. Archer: I object to that. 

Bv Mr. Patrick : 

Q. You did secure the original Maish-Gordon contract through 
the efforts of the Indian Agent at that time; did you not? 

Mr. Archer: T object to that as having been fully answered. First, 
and second, as being irresponsive to the examination in chief, and ; 
third as l>eing immaterial to the inquiry in reference to the new 
contract. 

Mr. Patrick: The plaintiff replies that this is direct cross-exam¬ 
ination of the testimony of the witness volunteered by himself ex¬ 
plaining the letter which appears in the record. 
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By Mr. Patrick: 

Q. You understood, did you not that the agent had aided in 
securing the Maish-Gordon contract? A. T don’t know whether 
he did or not. I think he did. 

Q. 1 am not asking what tlie fact was, but what you understood? 
A. T understood that he was giving us his co-operation. 

Q. Do you expect to pay him the $5000 promised him as 
193 a part of the payment out of the fee in this case? 

Mr. A rcher: T object to that as being irrelevant to the inquirv 
and irresponsive to the examination in chief, and of no materiality, 
because the evidence is that the new contract was not obtained. 

Mr. Patrick: T am talking about the old contract. 

A. No; because no agreement as a compensation was reached 
with that agent, although 1 did not know that fact until the case 
was put on trial at the Court of Claims: or T did not remember any 
such- 


By Mr. Patrick : 

Q. You knew that you had authorized the offer to be made to 
him? A. I have already stated the way in which I authorized the 
offer to be made. T authorized him to be compensated for such 
services as he could legitimately render. 

Q. Did you use the words “legitimately render” in your letter 
to Major Gwydir? A. T don’t remember the phraseology of that 
letter. 

Q. Did you not use the expression, “but do not fail to get him”? 
A. Yes, I did, because T considered that it was of great importance 
to have his co-operation just as we had in the former case with the 
other agent. 

Q. Did you authorize or instruct Major Gwydir at any time to 
offer any compensation to any of the Indians in connection with 
the contract? A. T did not. T don’t remember about that. T be¬ 
lieve we did authorize him to secure the co-operation of 
197 leading chiefs, and. if necessary, to compensate them for their 
trouble. 

Q. You knew that the chiefs were the representative men 
of the agents; their head men; did you not? A. T did, but we were 
doing what we considered a perfectlv legitimate thing in dealing 
with them, and we felt that it would greatly facilitate our success 
in securing the contract if the leading Indians would help us to 
explain to those who were not so well posted the nature of the con¬ 
tract and the purposes which we had in view. 

Bv Mr. Patrick : 

V 

Q. Please explain what you mean by the following expression in 
your letter of April. 1904. to Major Gwydir: “You can explain to 
the agent and to the Indians that owing to the delay in getting the 
new papers forwarded from AVashington, you and some of your as¬ 
sociates think it best to go ahead and take the new contract in the 
name of R. D. Gwydir and associates and that the Attorneys selected 
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will be the best and most available lawyers in Washington, and 
that they will be included in the term associates.” A. I meant just 
what I said. I don't know how to make it clearer. 

Q. Please explain what you meant in the same letter by this ex¬ 


pression : 

“I think a good stroke of diplomacy would be to have the Indian 
Agent, or whoever is closest to the Indians and has most influence 
with them, suggest to them that the wisest and safest thing in this 
new contract matter, is to have Gwvdir, the man who is their friend 
and whom they know and trust to be one of the parties in the 
contract and that Gwvdir can select as his associates some of 
198 the best attorneys in Washington." 

A. I mean exactlv what 1 said. 

Q. About the time of vour and Robertson's agreement of March 
28, 1906. did you hold out to him that he was to have a half interest 
in the fees that might come to you, or to both of you? 


Mr. Archer: Ilow—verbally or in writing? 

Mr. Patrick : I just asked “hold out" for this question. 


A. 1 did, with the understanding that he was to secure a new con¬ 
tract. 

Mr. Patrick : I object. I want a categorical answer, yes or no, 
and an explanation can be made afterwards, if desired. 

Mr. Archer: I submit that is what the witness is doing. 


Bv Mr. Patrick : 

Q. The agreement of March 28, 1906, contains no reference to a 
new contract, does it? A. That is true. 

Q. Did you about the same time hold out- 

A. (Interrupting): Wait a moment. But, as I have already ex¬ 
plained— 

Mr. Patrick (Interrupting): Objection is made to any explana¬ 
tion that shall qualify or alter or attempt to alter the agreement 
itself. 

The Witness: I am not attempting- 

M r. Patrick (interrupting) : The question has been completely 
answered. It admits of an answer yes or no and nothing else. 

Mr. Archer: I submit that the witness has a right to ex- 
199 plain his answer, and it does not lie in the mouth of counsel 
to object to his explanation, since he brought out the answer 
on cross-examination. 


A. (Continuing) : As I have explained before, all offers or tenders 
of any compensation to Mr. Robertson were dependent as I under¬ 
stood it. solely upon procuring a new contract with the Indians. That 
was the sole basis of anv relation between us. 

Bv Mr. Patrick: 

%/ 

Q. Did you have any more of a contract at that time with the 
Indians than Mr. Robertson did? A. No: but Mr. Robertson had 
agreed to help secure a new contract? 
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Q. You were not a party to the agreement to secure the new con¬ 
tract? A. Gwvdir and Robertson were to secure the new contract 
out there, and T was to look after the interests under the new con¬ 
tract here in Washington. 

Q. Yes; but you were not to be a party to the contract? A. Not to 
be one of the principals in whose name it was to be taken. I was to 
be a beneficiary under it if it was secured. 

• t/ 

Q. Why were you not to be a principal? A. Because I thought it 
best to secure the new contract under new names. 

Q. Whv did vou think it was best? A. Because the Indians were 
apt to be prejudiced against a renewal of the old contract under the 
same principals because we had not succeeded in securing an ap¬ 
propriation within the life of that old contract, and they were not in 
a position, as 1 then believed, to understand all the difficul- 

200 ties with which we had contended, and I thought it wiser to 
secure the new contract with different principals. 

Q. And yet. in your letter of August 24, 1903, to Mr. Gwvdir, you 
said:—“am especially glad to know that you think we can secure 
an extension of our contracts. It seems to me you had better strike 
for at least five (5) years extension.” A. I meant by that a renewal 
under a new contract. 

Q. Tf you meant that why did you not say so to him, instead of 
suggesting the extension of the old contract? A. Because all my 
communications to him related exclusively to a new contract, and 
that was merely one expression of conveying the same idea. 

Q. Did not Major Gwvdir secure the first contract. A. He aided 
in securing it? 

Q. And he was concerned and connected with the first contract? 
A. Certainly. 

t/ 

Q. All the way through? A. Certainly. 

Q. Until it expired, if it did expire, by operation of law? A. Cer¬ 
tainly. 

*/ 

Q. Did you about the time of this March 23, 1900, agreement, 
hold nut to anv other person that Robertson had an equal interest 
as yourself in any compensation or fee to be derived from this Indian 
contract? A. Not until the compromise which resulted in what is 
known as the Raleigh Agreement, had been decided upon. 

201 Q. That does not answer my question whether you did. 
You say you did not do it until a certain time. Please state 

whether you did hold out to other persons. A. After the concession 
was made, I did state that Mr. Robertson would be interested with 
me under that concession or compromise, which contemplated a di¬ 
rect appropriation by Congress, and was entered into for the purpose 
of securing a direct appropriation by Congress. 

Q. Would that have benefited yourself and Robertson alike if it 
had been paid? A. Certainly but that concession was made under 
the statement made to me by Butler or Butler & Vale, that unless 
all parties agreed upon a division of the fee no appropriation would 
be made, and I yielded to that in order to save what looked like a 
desperate situation. 

Q. What authority had Butler & Vale to speak for or to bind 
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Congress? A. I don’t think they claimed any now, but they claimed 
relations with members of the Conference Committee and reported 
that that statement had been made by members of the conference 
Committee to them. * 

Q. Did you see members of the Conference Committee yourself 9 
A. I did. . 

Q. Did Mr. Robertson see them? A. He states that he did. 

Q. Don't you know of your own knowledge that he saw them, 
and in your company? A. T think he saw Mr. Du Hois on one occa¬ 
sion with me. 

20*2 Q. What about? A. About the question of adjudication 
of contested interests between attorneys. 

Q. It had connection with the appropriation by Congress at that 
session of the million and a half dollars that was appropriated to 
pay the Colville Indians? A. It had connection solely with the 
contest between attorneys. 

Q. And Robertson and you were together at that time? A. 
Robertson.—what do you mean by together? 

Q. Just what T said. A. Do you mean physically or associated 
together? 

A. Well, answer as you please. A. We were together very often 
during that period. 

Q. Were you not associated together and acting together in 
furthering the appropriation at that session? A. We were as¬ 
sociated together and acting together in an effort to secure a com¬ 
promise or settlement of the contest between attorneys. 

Q. A our own entire interest in the matter was in tlie fee you would 
receive; was it not? A. Certainly. 

Q. And the trouble or differences about the fee alone held up 
the appropriation for some time? A. T cannot answer as to that. 
That was the representation made to me. and it was my reason for 
making the concession. 

Q. You so understood it? A. T understood that was the situation 
at that time. 

208 Q. And if the fees were separately or arranged, so that 
Congress would be freed from that question, the appropria¬ 
tion would be made? A. That was the representation made to me. 
and mv reason for making the concession. 

Q. Did you not understand that $150,000 would have been 
allowed directly by Congress had there not been any disputes or 
quarrels between attorneys respecting their fees? A. I don’t know 
that that is true. 

Q. Did you not understand it? A. That was the representation 
made to me. and it was upon that that I acted. 

Q. Did you not so understand it at that time? A. 1 answered that 
question. 

Q. No: you have not said what vou understood. A. I understood 
that members of the Committee had stated that no appropriation 
would be made unless counsel agreed. 

Q. Do you know whether Mr. Ruder was urging before the Com¬ 
mittee that you were entitled to no fee? A. T don’t know what he 
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was urging before the committee. I was never present when hr 
made any representation about the matter. I know that lie wa- 
endeavoring to usurp a great deal more of the fee then he was en¬ 
titled to under his contract with me. 

Q. 11 is contract with you related to the Maish and Gordon con 
tract; did it not? A. Yes. 


Mr. Archer: I object to any inquiry about his contract 
204 because the contract is in writing and speaks for itself. 

Bv Mr. Patrick : 

%j 


Q. Please look at that that paper and see if it is a copy of what 
you referred to as the Raleigh agreement (handing paper to wit¬ 
ness). A. (after examination). I think so. I have not seen the 
original since soon after it was executed, and I lost mv copy. 

Q. It is substantially correct? A. So far as I know it is a copy. 

Q. That was printed, was it not. in the Court of Claims record? 
A. T think it was printed in the brief of Butler & Yale. It was not 
in the record; it was never introduced into the record. Butler & 
Yale repeatedly refused to produce it in spite of our earnest insist¬ 
ence that it should be produced. 

Q. But it was printed in their brief, either substantially- 


Mr. Archer: I shall not object to it on the ground that that is 
secondary evidence, if that is what you are trying to get around. 
Mr. Patrick: All right. 


Bv Mr. Patrick: 

Q. There is nothing in that- 

Mr. Archer (interrupting): T am willing, so far as the question 
of secondary evidence is concerned. It may go in if otherwise 
competent for the purpose of which it is offered, but I object to any 
examination about it. 


Bv Mr. Patrick: 

Q. Did you at that time, on the 12th of April, 1903, 
205 represent to R. \Y. Nuzum, F. C. Robertson and Marion 
Butler, in this instrument of writing, of which a copy is 
handed to you, to which you have referred as the Raleigh agree¬ 
ment, that you and Robertson were entitled to share equally in the 
fee to be paid? 

Mr. Archer: I object, as the question calls for a conclusion of 
the witness as to the legal effect of this paper. 

A. That agreement was prepared by other parties and submitted 
to me for signature as a part of the concession, and the phraseology, 
beyond the fact of the interest assigned, was not noted especially 
by me at that time. I had never, up to the contemplated concession 
and compromise, recognized the right of Mr. Robertson to any 
interest in that fee, except under condition precedent to his se¬ 
curing the new contract. 
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Mr. Patrick: I move to strike out all of the above answer that is 
not responsive to the question. 

Mr. Archer: I submit that it is responsive. 

Mr. Patrick: 1 now offer in evidence a copy of the agreement 
of April 12, 1906. 

Mr. Archer: For what purpose? 

Mr. Patrick: For the purpose of showing that representations 
were made bv Mr. Gordon at about the time of the agreement of 
March 28, to Mr. Robertson and to other persons that Gordon and 
Robertson were to share equally in the fee to be paid for securing 
the payment to the Colville Indians. 

Mr. Archer: I object to its being introduced for that purpose. 

Mr. Patrick: Then for the additional purpose of corroborative 
evidence tending to support the contention of the complainant as 
to the meaning of the written contract pleaded in the corn- 
208 plaint. 


Mr. Archer: I object to it for either of the purposes. 
First. I onject to it that nowhere in the paper does it repre¬ 
sent that Mr. Robertson was entitled to share in the fees, but simply 
recites, by way of inducement, that all the parties claim the right 
to participate in any appropriation, and makes a contingent agree¬ 
ment for a distribution, which, on its face, was dependent upon the 
appropriation of .$150,000; and under the second purpose for which 
it is offered, as stated by counsel, it is not competent to offer this on 
this witness’ cross examination. If it is proper corroboration it 
should have been put in the chief. 1 move to strike it out for the 
reasons stated. 

The copy of the agreement was received in evidence filed here, 
and marked “Complainant’s Exhibit No. 8.” It is in the words and 
figures following, to wit: 


Washington. D. C.. April 12, 1906. 

This agreement made and entered into between Marion Butler 
on his own behalf and on behalf of his associate Counsel, R. \\ . 
Xuzum. on his behalf and on behalf of his associates, and Hugh 
Gordon and F. C. Robertson: W itnesseth: 

That Wher-as, each of said parties mentioned herein have ren¬ 
dered services as attorneys for the Colville Indians and claim the 
right to participate in any appropriation made to pay said attorneys* 
fees; 

“Xow, Therefore. Provided the sum of one hundred and fifty 
thousand ($150,000) dollars is allowed for the payment of 
207 attorneys representing said tribe of Indians then of the said 
sum eighteen thousand seven hundred and fifty ($18750) 
dollars is to he paid to the said R. W. Xuzum for himself and asso¬ 
ciates and nine thousand three hundred and seventy-five ($9375) 
dollars to Hugh Gordon and nine thousand three hundred and 
seventy-five ($9375) dollars to F. C. Robertson; the remainder of said 
sum to he distributed by the said Marion Butler as he elects. Should 
the appropriation be less, then this agreement is to be the basis of 
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the distribution, sharing pro rat* in such diminished sum, as the 
percentage is thereby diminished. 

In witness whereof we have hereunto set our hands and seals at 
the City of Washington, the day and date above written. 


R. W. NUZUM. [seal.] 

HUGH II. GORDON, [seal.] 
F. C. ROBERTSON, [seal.] 
MARION BUTLER, [seal.]” 


Mr. P atrick: The complainant now offers a copy of the agree¬ 
ment of March 28, 1906. 

The copy of the agreement referred to was received in evidence 
and filed herewith, marked. “Complainant’s Exhibit No. 4.” It is 
in the words and figures following, to wit: 


March 28, 1903. 

This agreement made between F. C. Robertson and Hugh H. 
Gordon, witnessed), that they shall share equally in all monies 
appropriated by Congress, or allowed by the Interior Department, 
which may accrue to said Gordon or said Robertson as attor- 
208 ney fees, growing out of the rendition of sendees to the Col¬ 
ville tribe of Indians, whether allowed under the Maish- 
Gordon contract with said tribes, or on any other theory whatsoever, 
which said interest is to inure to either party, no matter in whose 
name such allowance is made. Both parties hereto to mutually labor 
to secure such allowance. Out of said Robertson’s share he agrees 
to compensate R. I). Gwvdir by a reasonable compensation. The 
fees to be divided between said Robertson A said Gordon as herein 
provided shall be the net sum accruing to said Gordon, after settling 
with other attornevs under contracts heretofore made by said Gordon. 

F. C. ROBERTSON. 
HUGH II. GORDON.” 


Bv Mr. Patrick: 

«/ • 

Q. Did you about the 3rd of April, 1906 represent and hold out to 
Marion Butler, F. C. Robertson, and Josiah M. Vale, of the firm of 
Butler A’ Yale, that Mr. Robertson was entitled to share in the fee in 
the case then pending before Congress. 

Mr. Archer: I object, as the witness is entitled to be advised as to 
whether he is being interrogated about a written contract or hold¬ 
out or a verbal hold-out, and I advise him that if it is a written hold¬ 
out, he does not need to answer until he sees the writing. 

A. Under advise of counsel, I dec 1: ne to answer until I know to 
what you refer. 

By Mr. Patrick : 

Q. Did you make such representation to them, or such hold-out, 
verbally, about that date in the coty of Washington? A. 
209 I don’t recall the date of any such holding out that was made, 
and can only repeat that I never acknowledged, in writing to 
Robertson, any share or interest in that fee, except under the condi- 
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tion that lie secure a new contract, until this compromise was under 
contemplation. 

Q. What do you mean by “compromise” and “concession’’? If 
Mr. Robertson had no fee and no claim, how was he in a position to 
compromise anything, or you to compromise with him? A. Because 
he was claiming to have an interest in the Maish and Gordon con¬ 
tract. and my position was that he had no interest, except such as was 
eonti-gent upon his securing a new contract; and Butlers position 
was contested because he was claiming more than I believe he was 
entitled to legitimately; and the concession made by me to both as 
set forth in the so-called Raleigh Agreement, was under the dis¬ 
tinct stipulation that it would secure a direct appropriation of the 
fee, and that refusal to do so would mean the loss of the entire fee. 

Q. Did Robertson pretend to have any inside information as to 
whether the appropriation was going through? A. I don’t know 
what his inside information was. 

Q. Did he make any representations to you that lie had such 
information? A. I don’t recall about that. 

Q. Were any such representations made by anyone except Mr. 
Butler; if so by whom? A. I don’t recall any representations made, 
from personal knowledge, except Mr. Butler. I think several parties 
repeated Butler's statement with regard to the attitude of the Con¬ 
ference Committee. 

210 Q. When did Robertson first make his claim that he was 
interested with von under the Maish-Gordon contract—when 

and where was it made? A. 1 never knew of any claim of Mr. 
Robertson that la* was interested in the Maish-Gordon contract until 
subsequent to the execution of our agreement of March 2ft. 100:1. 

Q. IIow long afterwards? A. 1 don’t recall how long. 

Q- Wn s it a month? A. 1 cannot recall at all. 

Q. When and where was it? A. It was made prior to the compro¬ 
mise, which was embodied in the so-called Raleigh agreement. That 
is as near as I can recall. 

Q. A T et you have just stated that the Maish-Gordon contract was 
at that time dead and of no force and effect. What did Robertson’s 
claim under that contract have to do with what occurred between you 
and these different parties at Washington about that time? A. 
Because, although the Maish-Gordon contract was dead, and we had 
practically abandoned hope of securing an appropriation under that 
contract, there was a possibility that the Congress might make an 
appropriation and credit the fee to services rendered under the Maish- 
Gordon contract, in spite of its expiration. 

Q. Who made that statement, and when and where? A. You 
asked me for my reasons and I am giving them. 

Q. That is only what you think. Did you have any information 
to that effect from any person? A. 1 don’t know. I was act- 

211 ing upon my own judgment at that time. T don’t recall what 
other people’s opinions were. 

Q. Was that merely your own thought, or did you have any 
knowledge on the subject? A. I had no definite knowledge as to 
what action Congress might take. 
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Q. When you received $150 from Mr. Robertson through the 
mails, did you receive that money to be used for your own Gwydir’s 
and Robertson’s joint interests? A. It was to be used to pay the 
expenses of coming to Washington to prevent the approval of the 
so-called McDonald contract and thus protect the interests of Gordon. 
Gwvdir and Robertson under the proposed new contract. 

Q. M ho knew of that condition of affairs except yourself? Did 
Gwvdir or Robertson know it? A. I got my information from Mr. 
Robertson directly as to the McDonald contract and the suggestion 
as to the reason for me to come here. 

Q. Is that letter in evidence? A. Yes. 

Q. I show you a copy of the receipt given Robertson by you for 
that $150. It reads as follows: 


‘‘Received of F. C. Robertson, of Spokane. Washington, one hun¬ 
dred and fifty dollars, with which to pay expenses of trip to Wash¬ 
ington, D. C.. to look after the interests of Gordon, Gwvdir and 
Robertson in the matter of the claims of the Indians of the Colville 


Reservation against the U. S. Government. In case we succeed in 


collecting said claim, I agree that out of my share of the profits, I 
will repav to said Robertson the said one hundred and fiftv dollars 
(150.00)*. 

HUGH IT. GORDON. 


212 Did you mean that that money should be repaid to 
Robertson no matter in what manner or shape the money was 
received from the Indians; did you? A. I don’t recall as to the in¬ 
tention, as to how that money should be repaid, whether it was con¬ 
templated that it should be repaid only on condition that we got the 
appropriation under the new contract, or whether I intended to re¬ 
pay it even though we got it under the Maish-Gordon contract. 

(),. Now, when you and Robertson signed the March 28, 1906. 
agreement in Washington, did you not say to him that in view of that 
agreement he should release you from the repayment of this $150? 
A. T made no such statement until after the compromise was signed, 
and then mv recollection is that Mr. Robertson, recognizing the fact 
that he had been admitted into a share of the proposed appropriation, 
which was not originally contemplated, voluntarily made that propo¬ 
sition. in the presence of Mr. Nuzurn, as I recall it. 

Q. Then the agreement of March 28. 1906, did admit him into a 
share of the appropriation? 

Mr. Archer: I object to that because the agreement speaks for 
itself, and the witness was telling what Mr. Robertson thought about 
it. 

Mr. Robertson: That is leading and suggestive and directly in¬ 
structive to the witness. I submit. 

Mr. Archer: I submit on the record that that is a fair objection to 
this inquiry and a proper pointing out to counsel the meat of his 
own question. 

The Witness: To the witness, you mean. 

Mr. Archer: No, to counsel. 

The Witness: Oh, yes 


213 
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Bv Mr. Patrick : 

Q. When did you ask for the return of your receipt? A. I do 
not recall the date. After Mr. Robertson left Washington, the re¬ 
quest was made. 

Q. Please explain why, if Mr. Robertson’s only participation in 
this matter was connected with a new contract that never was ob¬ 
tained. that cotdd never have been obtained, and that there was no 
purpose in obtaining prior to the appropriation made these Indians, 
he should release you from the payment of that $150 for an agree¬ 
ment between you and himself to share in the appropriation, which 
was not to take effect until after he had secured the new contract, 
which was not to be obtained, as everyone knew. 

Mr. Archer: I object to so much of that question as assumes that 
the new contract could not be obtained. 

Mr. Patrick: Well, I will withdraw that. 

A. I am ready to answer that question. 

Mr. Patrick: All right, if there is no objection to it. 

Mr. Archer: I object to so much of it as assumes that the con¬ 
tract could not be obtained. Aside from that, I have no objection to 
it. 

Mr. Patrick: Well, the matter has been withdrawn. 


Bv Mr. Patrick : 

Q. Please look at the paper I hand you and see if you signed that 
paper (handing paper to witness). A. (After examination.) T 
think that is my signature. 

Q. Don’t you know it is? A. Yes. 

Q. About the date, 3rd of April, 1906? 

214 Mr. Patrick: I now offer this paper in evidence. 

Mr. Archer: Let me see it before it is offered. (After 
examination ) T have no objection to it. 


The paper referred was received in evidence and filed herewith, 
marked “Complainants’ Exhibit No. 5.” It is in the words and 


figures following, to wit: 


“The undersigned hereby stipulate and agree that their respect¬ 
ive claims for services rendered the Colville Indians he submitted 
to the Conference Committee of the Senate and House of Representa¬ 
tives on a quantum meruit, and agree to stand to and abide by any 
award which shall be made in the premises, and in case no award 
shall be made the rights of the said parties shall remain unaffected. 

This the 3rd day of April, 1906. 


HUGH H. GORDON, 

For Himself and Associates. 

MARION BUTLER, 

For Himself and Associates > 
F. C. ROBERTSON, 
BUTLER & VALE, 

All Services Subsequent to Formation of Copartnership. 
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The Witness: I want to state that this agreement to submit this 
question of the lights of the respective paities to compensation was 
signed bv me because of the claims made bv Butler and others and 
which were disputed by me. 

*215 Mr. Patrick : I move to strike that out on the ground that 
that has reference to a matter about which the witness is not 
being interrogated. 

The Witness: It was submitted to me for identification. 

Mr. Archer: I do not want you to argue it on the record Mr. 
Gordon. 

Bv Mr. Patrick: 

•/ 

Q. This agreement was voluntarily entered into by all the signers; 

was it not? A. It was voluntarilv entered into bv me. I do not 

• *< 

know what the motives impelling the others were. 

Q. Did you and Mr. Robertson go before the Conference Com¬ 
mittee or Sub-Committee with this agreement? A. We went to see 
Mr. Du I >ois with reference to a hearing on a similar proposition. I 
don’t know that this question was discussed—that that particular 
paper was discussed. 

Q. You went before him with a document substantially like this? 
A. W e went to see Mr. Du Bois in reference to a hearing as to the 
contested rights of different attorneys. 

Mr. Archer: Could we not have an understanding that he means 
Senator Du Bois. who was on the Indian Committee? 

Mr. Patrick: Yes. 

Bv Mr. Patrick : 

i/ 

Q. What was his reply? A. lie stated, as I recollect it, that he or 
the Committee—1 forget which—would not go into a wrangle with 
attorneys as to their respective interests. 

Q. Please state whether lie also added to that that if the 
‘211> attorneys interested made a contest before the Committee 
respecting their fees, the appropriation probably would not 
pass at that session? A. I recall no such statement from him. 

Q.. Did you hear that from him? A. I have already stated that 
Butler k Yale made such representations to me. 

Q. Why did you not go before the Committee under this agree¬ 
ment? A. T have already stated why—because Senator Du Bois 
declined to entertain the question of arbitrating the matter. 

Q. You were willing to go before the Committee? A. On our 
respective rights? 

Q. Yes. A. I certainly was. 

Mr. Robertson: With permission of counsel I would like to ask 
Mr. Gordon a few questions, as I am somewhat more familiar with 
the details than Mr. Patrick. 

By Mr. Robertson: 

Q. Butler k Yale claimed that they had agreed to compensate 
attorneys other than those mentioned by you, Major Gordon, did 
they not. out of the money that they were to receive? A. I think sq 
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My recollection is that they were claiming that they had to compen¬ 
sate attorneys or parties—they did not say attorneys, but parties— 
whom thev declined to name. 

Q. And tl le extent of their obligations they claimed to about 
equalize in this division the amount of money that was to be 
217 parceled between the various persons; in other words, they 
claimed that they would receive a fee of $20,000, after dis¬ 
charging certain obligations that they had assumed? A. I do not 
recall the details of their claims, except as I have stated: but I only 
know that my consent to arbitrate that matter- 

Mr. Robertson (interrupting): That is not responsive. 

Mr. Archer : Tf you want to insist on an answer, we will have 
the question read and see if we can get it. 

Mr. Robertson: Yes. Read the question, please. 

(The question was read by the Stenographer as above recorded.) 

Mr. A rciier : Ilow much of that has he answered? 

Mr. Robertson: He has not answered that at all. 

The Witness: Yes I did. Read my answer. 

(The answer was read bv the Stenographer as above recorded.) 

Mr. Robertson : The last part is absolutely irresponsive. 

Mr. Archer: Strike it out. 


Bv Mr. Robertson: 


Q. Now. Xuzum was claiming for services that he claimed to 
have rendered under what was then claimed to be the McDonald 
contract; was he not? A. I think so. 

Q. And Xuzum claimed that he and Judge Gordon of Spokane, 
and others had brought, with the former Indian Agent Anderson, 
several of the chiefs—Barnaby and others—before the Indian Affairs 
Committee the year before; is that right? A. I think he made that 
claim. 


Q. And he was claiming that he had rendered services for the 
Colville Indians, independent of the Maish-Gordon con- 

218 tract? A. And that was- 

Q. (Interrupting.) Answer that ye> or no. A. I think 
so, but I- 


Mr. Archer (interrupting): Wait a minute. Do you want to 
make an explanation. 

The Witness: Yes. I disputed Mr. Xuzum s claim on the ground 
that he was claiming sendees under a contract that was never ap¬ 
proved, and which was represented to have been procured by fraud, 
and these services were therefore purely voluntary. 


By Mr. Robertson: 

Q. Yes: but he was claiming the contrary was he not? A. I 
think so. 

Q. Xow then, in order that whatever sendees had been rendered 
bv the respective counsel might be reduced to a certainty, this con¬ 
tract to submit it to the Conference Committee was entered into > 
A. Mv understanding of that contract was that the conference Com- 
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mittee was to hear the merits of the claims of each party claiming 
under that contract, and decide then, after a full hearing. That 
was my reason for consenting to it. 

(}. You knew then that Hugh H. Gordon for himself and asso¬ 
ciates was claiming for services rendered to the Indians, and so 
stated.in this stipulation, did you not? l r ou knew that Marion 
Butler for himself and associates was claiming- A. (Inter¬ 
rupting.) To save time, I knew that all of them- 

Q. You knew that F. C. Kobertson was making a claim? 

219 A. Yes. 

Q. Now then, this claim being made by the various parties, 
it became apparent, as I understand, from your conference with 
Senator Du Bois, who was a member of the Conference Committee 
in the Senate, that this opportunity to try this claim was denied to 
respective counsel? A. Yes. 

Q. Now, again, the attorneys got together and began to figure 
on wnat they would be entitled to have paid them, and I ask you 
if in this conference with Mr. Butler, did vou on vour behalf and 
on my behalf, state that the amount of money that should be paid 
to us in this division would be equal? A. I did after the concession 
already stated was under contemplation. 

Q. But 1 don’t contend that 1 made any concession in order to 
enable vou to do that, do vou? A. You most assuredly did not. 
The concession was all being made by me. 

Q. In other words you had a written contract however, that had 
been previously executed, that is pleaded in the bill with me of 
some character? A. Yes. 

Q. Now, under the terms of that written contract , not qualified by 
your oral statement, it would appear that we were to share at some 
time equally in the result of the moneys to be obtained paid by us 
as attorneys representing the Colville Indians? A. That is the 
contract as appears on its face, irrespective of the evidence of 
previous arrangements. 

Q. Now previous to that time you had sent a receipt to 

220 me. hadn’t you. in which you promised to repay $150 out 
of your share of the proceeds? A. Yes. 

Q. All right. And you had written to Major Gwydir, hadn’t you, 
that he would he taken care of equally with you and me were a new 
contract procured. Is that right? 

Mr. Archer: Wait a moment. If that letter is in the record- 

A. My recollection is that I wrote Major Gwydir—you are asking 
for my recollection. 

By Mr. Rorertson: 

Q. Yes. A. I wrote Major Gwydir that if the new contract was 
procured, 25 per cent of the fee secured under the new contract 
was to go to him and to you, 25 to myself, and the balance to be 
used in procuring counsel upon the best terms possible, and any 
amount saved above that should be added to the respective inter¬ 
ests of that division. 
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Q. Now, at the time that you first wrote to Major Gwydir, you were 
contending that all contracts made between you and Butler & Vale 
had ended, by reason of their failure to faithfully represent your 
interests; had you not? A. Yes. 

Q. And you also were claiming that Henderson had been false 
to your interests, and had forfeited all rights under the original 
Maish-CJordon contract? A. Yes. 

Q. And you were also stating, however, in those letters that it 
was an unwise thing to discharge Butler A Yale, as they 
*221 might be of some service to you, notwithstanding their un- 
faithfulness to you? A. That was a question purely of policy, 
as to whether it would be better to continue with Butler & Vale, 
in spite of what seemed to be their bad faith to me, and avoid any 
possible wrangle here in making a fight for an appropriation under 


the new contract. 

Q. N ow, when you went to Senator DuBois he told you that the 
appropriation of $ 1 , 000,000 was in the Indian appropriation bill, 
and the appropriation had passed both the Senate and the House, 
and was only waiting a report from the joint conference committee 
to become a law? A. I don’t recall that fact. 

Q. Don't you know that is true? A. 1 don’t know that is true. 

Q. What is your best recollection as to whether or not- A. 

(Interrupting.) I do not recall any statement of Senator DuBois 
at that interview, except a declination to act as a board of arbi¬ 
tration. 


Q. What is your recollection now as to whether, on March 28, 
190(1, the bill appropriating the money to the Indians was in con¬ 
ference, ready to be passed with that item placed in it? A. I don’t 
remember any such detail. 

Q. You know as a matter of fact, that the bill was held up there 
for several days, in order to permit the counsel to agree among 
themselves as to what procedure they would take with reference 
to their fees? A. At that time, March 28, I could not pos- 
222 siblv have known anything about the status, because I had 
not had an opportunity to confer with anybody. I met him 
here for the pur}wise of preventing the approval of the McDonald 
contract, so as to leave the way clear for our new contract. 

Q. Now. don't you know, as a matter of fact. Major Gordon, that 
you said all the work of all the attorneys had been completed, so 
far as doing anything for the Colville Indians was concerned? Is 
that correct or not? A. That statement was made in the light of the 
decision of the Court of Claims, which declared all sendees rendered 
after a certain date as purely cumulative. 

Q. You know distinctly that when you came here, don’t you. 
that the bill granting these Colville Indians this money had passed 
the Senate and House and was in Conference? Answer that Yes or 
no. A. Oh, yes. I know it was before the Conference Committee. 

Q. And the only question that was bothering you then was how 
the money that was to be paid to the attorneys was to be distributed. 
Is that correct? A. That was the principal thing that was bothering 
me. I didn't recall any other special disturbance- 
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Q. Now then, knowing that fact- A. (Interrupting.) Wait 

a moment. I want to finish my answer please. Please read my 
answer. 

(The answer was read by the stenographer, as above recorded.) 

A. (Continuing:) Except the threatened approval of the 

223 McDonald contract. 

Q. M ho threatened to approve it? A. We were appre¬ 
hensive that it might be approved. 

Q. Don't you know, as a matter of fact, that it was distinctly un¬ 
derstood that the whole matter would be in obeyance there, leaving 
it just as it was, and the rights of the parties resting upon all those 
contracts just as they were, without any attempts to renew them? A. 
I did not have any such understanding. 

Q. When you say a new contract was to be obtained by Major 
Gwvdir and others, do vou mean that that contract was to be ob- 
tained after the appropriation of Congress had granted these Indians 
the money they had been striving for so long? A. All that part 
you are discussing now occurred some time after. 

Mr. Robertson: 1 will withdraw that question. 

Bv Mr. Robertson: 

Q. Do you mean to say it was contemplated at any time after you 
and I met here in 1903, after the appropriation had been made for 
the Indians, and which was in conference, that an attempt should 
be thereafter made to procure a new contract which would give to 
you or to Gwvdir or to anybody any rights to proceed against those 
Indians thereunder? A. I did not understand the import of your 
question. After my arrival here, and after ascertaining the exact 
status of affairs here, I of course knew that no new contract could be 
secured. 

Q. And hence you knew that such an agreement would be a mat¬ 
ter of absolute folly, after you had been here a little while? 

224 You found that out? A. I don't recall the status at the time. 
I don’t believe I understood, at the time the contract of 

March 28th was made, the condition with regard to the bill as you 
have stated- 

Q. (Interrupting.) Now, Major Gordon- A. (Interrupt¬ 

ing.) Because 1 saw you and made that agreement before I had an 
opportunity of ascertaining the status here in Washington. 

Q. Were you here several days before I was? A. I don’t think I 
was. I think I saw you the day after I got here. My recollection is 
that you arrived before me. 

Q. What date did you get here? A. I think on March 26tli or 
27th—the night of March 27th I think—because my recollection is 
that I saw you the next day before I saw anybody in reference to the 
status. 

Q. Major, after I went home, 1 sent you the testimony taken at 
Spokane. Is that correct? A. Yes. 

Q. And you used that and examined it before testifying? A. I 
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<lid not. I never read that testimony at all, until after I came here 
to Washington city. 

Q. What did you do with it after you received it from me? A. I 
laid it on my table. 1 never read it. 

Q. At that time you had not intervened; had you? A. No. 

Q. And a letter accompanied that testimony stating that it was 
transmitted to you, and referring to that so-called agreement 
2*25 and the fact that our interest was preserved, as I believed it. 
Did you ever answer that letter to me? A. I don’t recall that 

j did. 

Q. Then you started to write to Major Gwydir, asking him, to 
keep absolutely secret from me what you were doing there, didn’t 
you? A. I don’t recall making any such request. I remember writ¬ 
ing to him after your suit was instituted. 

Q. I will show you a letter, dated Washington, D. C. ? November 
18, 1907, addressed to lion. R. D. Gwydir, Spokane, Washington, 
beginning “My dear Gwvdir,*’ consisting of five and a half pages, 
and signed Hugh II. Gordon, headed 2022 X Street X. W., and 
ask if that is your letter (handing same to witness). A. (After 
examination:) Yes, that is my letter. It was written after the insti¬ 
tution of your suit against me. (After further examination of let¬ 
ter:) This letter was written at the time I came to Washington to 
intervene. 


Mr. Robertson: We now offer that letter in evidence. 

Mr. Archer: I have no objection to that letter. 

(The letter referred to was received in evidence and filed here¬ 
with. marked “Complainant’s Exhibit Xo. 0.*’) 


Bv Mr. Robertson : 

V 

(J. Major Gordon, 1 now show you a letter, headed 2022 N 
Street, X. W.. Washington, D. C., December 19, 1907.. beginning 
“Hon. R. D. Gwydir, Spokane, Washington. My dear Gwydir,” con¬ 
sisting of three letter sheets and signed, “Faithfully yours, Hugh 
II. Gordon,” and ask if that letter is in your handwriting, and 
whether you transmitted it through the mails to Major Gwydir. 
(Handing letter to witness.) A. (After examination:) Yes. 


226 Mr. Robertson : I offer this letter in evidence. 

(The letter referred to was received in evidence and filed 
herewith, marked “Complainant's Exhibit Xo. 7.”) 


Bv Mr. Robertson : 

Q. Now, Major Gordon, was not vour repudiation or refusal to 
proceed in association with Butler A Yale due to a thought that oc¬ 
curred to you after you left Washington in 1906? When you first 
went there you expected them to represent you, did you not in this 
case, to file a petition in their own name and go on under this con¬ 
tract which has been introduced? A. Yes. I did at that time. 

Q. What changed you, Major? A. Why in the conviction that 
mv rights were not represented under that agreement, and that But¬ 
ler & Yale had declined to agree, that agreement signed at the 
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Raleigh had failed of consideration,. and that it left me at liberty to 
proceed independently in the Court of Claims. 

Q. And then you returned to Washington to take up that posi¬ 
tion? A. Yes. 

Q. That occurred to you on reflection at Biscayne, did it? A. It 
occurred to me after the failure to secure a direct appropriation. 

Q. Well now, it did not occur to you before Mr. Nuzum and I 
left Washington, did it? A. No. 

Q. So that when you left it was understood all along the line that 
this bill would go through as agreed? A. Provided a direct appro¬ 
priation was received? 

227 Q. Now, on May 23, 1903, did you not address a postal to 
Major Gwydir, beginning “My dear Gwydir,’’ signed Hugh 

II. Gordon/’ from Biscayne, Fla., the postal being the one I now 
hand you? A. (After examination:) Yes sir, I wrote that. 

Mr. Robertson: We now offer this postal card in evidence. 

Mr. Archer: No objection. 

(The postal card referred to was received in evidence and filed 
herewith, marked, “Complainant’s Exhibit No. 8.”) 

By Mr. Robertson : 

%/ 

Q, In that card you stated: 

“I wrote to you some days ago to send one of the contracts on here 
to Butler & Yale. Thev now sav thev will need all the copies—that 
is the contracts with all the tribes. You will remember 1 had them 
expressed to you about two years ago. Butler & Yale say they will 
need all these copies to put our case through the Court of Claims 
to which it has been referred.” 

Did you mean Major Gwydir’s case and your case in that reference 
to “our” case? A. I meant the case as agreed upon in the Raleigh 
agreement. 

Q. So that you were then figuring that that was the case referred 
to the Court of Claims, that the testimony should be furnished 
Butler & Yale, and that they were the parties that would put our case 
through? A. That is true. At that time, I was assenting to that 
arrangement. 

228 Q. And that Raleigh contract included compensation for 
you and me equally? A. Yes. As I have already stated, it 

was made under the conditions stated. 

Q. Now, then you knew that I was preparing, or did authorize 

in the preparation of testimony in Washington, to show the extent 

of the services that were rendered by vou and your associates there., 

including Major Gwydir. in helping these Indians to recover this 

money; did you not? A. T knew that after I got your letter in 

Florida that vou had testified as to vour own services there in Wash- 

*• 

ington—in the matter of vour alleged services. 

Q. Now then, you knew also that I also was claiming that I had 
an interest equallv with vou in that contract? A. Yes. You claimed 
that. 

Q. Now if you were denying that, why didn’t you inform me by 
letter that the position I was taking then, that I was equal with 
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you or that I was to be protected bv you, was wrong, and that you 
were claiming that I had no agreements of any kind? A. Because 
I ha i taken that position all along up to the Raleigh agreement. I 
had never admitted, up to the time tlie Raleigh agreement was con¬ 
templated, that you were entitled to any share of my fee, except on 
condition of securing a new contract. 

Q- }\ hy, as a matter of fact, you had absolutely abandoned this 
litigation to others here years ago; had you not? A. No, indeed, 
I had not. I had employed counsel. They were all helping me— 
every mother’s son of them. 

220 Q. You say in this letter of December 10. 1007: 

“l have yours of 11th Dec. and am glad to hear from you. 
^ on have evidently misunderstood my letter. If you will read it 
again, you will see that 1 am not trying to find out what Henderson 
is doing non' or what he has been doing since we secured the appro¬ 
priation. 

“What I am after is to ascertain whether or not he was in the 
plot with Butler A Xuzum A McDonald & and the crowd who have 
tried to beat us out of our rightful interest in this fee.” 

A on refer to “us,” “our.” and “our rightful interest in this fee.” 
A. I hose were under the Maish-Gordon contract and he was one 
of the parties under that contract. 

Q. In this letter you are talking about Gwvdir. You say: 

“W hat T am after is to ascertain whether or not he was in the 
plot with Butler A Xuzum & McDonald A the crowd who have tried 
to beat us out of our rightful interest in this fee.” 

A. I am talking about Henderson. 

Q. I am talking about Gwvdir. A. I am talking about.- 

Q. (Interrupting.) In the letter of December IP. 1007, vou say: 

“W hat T am after is to ascertain whether or not he (meaning 
Henderson) was in the plot with Butler A Xuzum & McDonald & 
the crowd who have tried to beat us out of our rightful interest in 
this fee.” 

I ask you if the man whom you said had a rightful interest 
230 in the fee was not Maior Gwvdir. A. I meant Gwvdir and 
mvself under the Maish Gordon contract. 

Q. You further sav: 

“You know both Butler A’ Henderson were employed by Me. 
They had no contract with the Indians. They were my attorneys 
and my representatives and were both by their contract and mv 
professional honor bound to be loyal to me and to my interests 
Mv belief is that Henderson was just as treacherous as Butler and 
that he went into the plot with Butler to rob me and you and Mav 
and every other hone«t man in this case.” 

You were then referring to an interest that Major Gwvdir bad in 
the ease? A. T was referring to Gwydir’s and my interest under 
the Maish-Gordon contract. 

Q. Why didn't you say it? Why did you leave your letter sub¬ 
ject to the intemrctation that you meant his present interest in that 
contract of 1007. if that is what you meant? A. Because it was 
under the Alaish-Gordon contract that Henderson and T had anv 
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relation at all. Henderson had nothing to do with the new con¬ 
tract; nor Butler & Vale, except when we were contemplating get¬ 
ting them to act for us in the new contract. 

Q. Were you not. in that letter, conceding that Gwydir had an 
interest in that fee as appropriated by Congress? A. I don’t recall 
what my intention was at that time. I may have so thought then, 
and I took the position that Mr. Gwydir was entitled to it. 

231 Q. You sav in that letter to Gwvdir: 

“If we secure 15% you will be promptly paid your $30,000 
(for yourself Hall and your other associates) and if we get 10% 
only, you will get promptly your $20,000 (to be divided between 
you three).” 

A. That is right because I was claiming in the Court of Claims 
that I was the sole representative of the Indians and that the fee 
should he paid to me in full, and T would then settle with those 
parties who had legitimate claims against me under the Maish- 
Gordon contract. 

Q. You said to him in that letter: 

“If we start any division in the Court, we are liable to have a lot 
of complications with these claims by these outside interlopers, but 
if all our friends will concentrate in asking the Court to pay the 
fee to me—which is the only legal and only right thing to do. I 
believe our fight against Butler and these outside schemers will be 
greatly strengthened.” 

A. Certainly, I said that. 

Q. Were you not then recognizing Gwydir’s right to recover an 
interest? A. Under the Maish-Gordon contract, certainly. 

Q. An interest in the monev that might be awarded by the Court 
of Claims under this bill of reference? A. Under the Maish-Gor¬ 
don contract, certainly. 

Q. Under the bill in reference, without regard to any contract? 
A. I was referring solely to the Maish-Gordon contract the rights 
under that Maish-Gordon contract. 

Mr. Robertson: "Read the question. 

232 The stenographer read the question, as follows: 

“Q. Under the bill of reference without regard to any contract?” 
A. I have answered it. 

By Mr. Robertson : 

Q. Then you were claiming this, Major Gordon: The right to 
receive this money in vour name and to pay those men who were 
justly entitled to it, under sub-contracts from you? A. Certainly. 

Q. And vou so averred in that bill in the Court of Claims? A. 

Yes. 

Q. And you so assert now? A. I assert that now. If I bad been 
paid the entire fee appropriated by the Court of Claims, I would 
settle with each party who had a legitimate claim against me. 

Q. Were you going to do the same thing under that Raleigh 
agreement? Suppose Congress had appropriated this money under 
the Raleigh agreement and you had gotten $9250, were you going 
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to pay Gwydir out of that? A. You would have taken care of 
Gwydir in that case. 

Q. I was to take care of Gwydir? So it was understood that I 
was to take care of Gwydir, no matter how the appropriation was 
made? A. If you had been paid direct, you were. 

Q. Under that Raleigh agreement then I was compelled to take 
care of Gwydir. by reason of the previous statement that I should 
do so? A. I don't get the significance of your question. 

233 Q. You say in the Raleigh agreement I was to take care 
of Gwydir. TTow do you know that I was to take care of 

Gwydir? A. T don't know that you were to take care of Gwydir 
under the Raleigh agreement. You were to take care of Gwydir 
under the agreement of March 23. 1903. 

Q. You were to take care of Gwydir under the Raleigh agreement 
or leave him out in the cold—which? A. I don’t know what would 
have been the right thing to do under the Raleigh agreement. 

Q. Is it not a fact that you did know that you had protested 
Gwydir with this agreement of March 28th with me? A. That 
was under the new contract. 

Q. Well, you had under the Raleigh contract, to; had you not? 
A. If you related the contract of March 28th to that, you did. 

Q. Did vou relate it to it or not—yes or no? A. After the com¬ 
promise, Yes. 

Q. So you construed the two contracts together or against each 
other, or how? A. T construed the two contracts as one relating 
to a direct appropriation, and if the direct appropriation had been 
made I would have been bound by the stipulations of the Raleigh 
agreement. 

Q. As that appropriation would be made to you and to me 
equally, and T had agreed to take care of Gwydir, you insist that I 
had to pay Gwydir under such conditions, or would you have 

234 had to pay him? A. I don’t know who would have had to 
pay him in case the direct appropriation had been made. 

Q. Well; he was not to be paid at all; was he? 

Mr. Archer: I submit that the contract speaks for itself. It is 
in the record, and I object to the inquiry on that ground. 

By Mr. Robertson: 

%j 

Q. What I want to know is this: You don’t explain under the 
agreement of March 28th I had to pay Gwydir anything out of any 
money I received; do you? A. No; (meaning out of money re¬ 
ceived by award of Court of Claims). 

Q. Or that you will have to pay Gwydir out of any money you 
receive? A. Under the contract of March 28th—you would have 
to pay Gwydir under the new contract. 

Q. Well, but there was no new contract. A. One was contem¬ 
plated. though, when that contract was signed. 

Q. That is what you say. That is your claim of it. A. Yes. 

Q. You sav, however, it would have been a very foolish thing to 
have understood conditions and to have contemplated it? A. Well. 
I did not understand the conditions at that time. That is right. 
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Q. Did you ever sign anything without lining it over in your 
mind and figuring every condition over forty times? A. Well, I 
usually read what I sign. 

235 Q. You are a very careful man, are you not? A. No; 
1 am sorrv to sav I am not. 

__ _ %j %j 

Q. For instance, when you got this money, this $150, the memo¬ 
randum was written on the back of an old note, was it not, and you 
said you inferred therefrom that the note was intended to be exe¬ 
cuted by you- A. (Interrupting): I didn't say anything of 

the kind. 

Q. What did you say? A. I simply said 1 give vou a receipt for 
$150. 

Q. Didn’t 1 render you this money in an envelope, with a memo¬ 
randum written on the back of a note, that was called to your atten¬ 
tion or that you called to my attention? A. I don’t recall that 
detail. 

Q. Now, Major Gordon, after 1906, how did you expect to pay 
Gwydir, from what money did you expect he would he paid—out 
of the money allowed to you, or to you and Maish jointly, or to you 
Maish and me, or how? A. I don’t know how we would arrange 
with Gwydir at that time. I was ready to do whatever was right 
by Gwydir. 

Q. You have written to him since that he has no claim on you, 
either morally or legally, at any time. A. After the decision of the 
Court of Claims denying my rights under the Maish-Gordon con¬ 
tract, yes. 

Q. You directed him how he should testify in this present case, 

did you not, in a letter- A. (Interrupting) : I asked him to 

give me an affidavit in reference to your relations with me out there, 
because I thought it was right and just that I should have it. I was 
not dictating as to how he should testify. 

Q. Now, how was it, Major Gordon, that in your letter of 

236 1905 you stated that all rights under the Maish-Gordon 
contract had ended? Was that correct? That was your 

opinion then? A. After the expiration of the contract they ended. 

Q. All right, and- A. (Interrupting) : All legal rights. 

Q. And while the Maish-Gordon contract was still in existence, 
you wrote to Major Gwydir, didn’t you, to take this contract in the 
name of your father so that you could cut out all of the other parties 
who had contracts with you under that contract? A. I did not 
suggest that for any such purpose. 

Q. Did you not so state in your letter? A. I did not. I said 
that we would take care of parties who had dealt with us in good 
faith. 

Q. Did you not also, in subsequent letters to Gwydir, state that 
the reason you wanted him to take that in the name of Gwydir 
and his associates was to make a complete new deal of it, so that you 
did not have to recognize these other people, although they had 
rendered services, unless you wanted to? A. So that we would 
recognize only those who had dealt with us in good faith? 

Q. Now, you qualify, every time, these questions with a twinge 
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of an argument favorable to yourself: don’t you? A. T do not. 
I am simply stating facts a* to my intentions. 

Q. Didn't you know that an attorney, a partner in a fee. could 
not justly or fairly to bis associates, during the existence of a con¬ 
tract, consider negotiations looking to the renewal of a con- 
237 tract, in names of persons other than his associates? A. It 
depends u|>on whether those associates had been acting in 
good faith. 

Q. You contended in the Court of Claims, didn’t you, that Maish 
was not entitled to anything, because he died, and nothing was done 
under the Maish-Gordon contract? A. That was my legal right 
and as surviving contractor his interests reverted to me; but I dis¬ 
tinctly stated that I would waive that, and Maish would be paid the 
legitimate amount that would come to him for his sendees. 

Q. You are now claiming in a crossbill filed in this suit all the 


Maish money? A. I am. 

Q. Why? A. Because if the decision of the Court of Claims is 
to be upset, and other parties who have no legitimate claims against 
me are to come in against me and are recognized, then T want mv 
rights, as well as my burdens to be taken care of in these courts. 

Q. By what right do you claim all of Maish’s money? A. By 
the right under the law of the surviving contractor. 

Q. You mean to say that the living taketh all that belongeth to 
the dead; is that right? A. I mean that under the law all of 
Maish's interest reverted to me upon bis death. 

Q. IIow about his heirs? A. I say his entire interest reverted 


to me. 

Q. What became of bis heirs? A. They had no such interest, 
except such as 1 was willing to concede to them. 

Q. You say that this Maish $6,000 is properly, under the law as 
you construe it. moneys coming to vou by reason of your 
238 • survivorship? A. Yes sir. 

Q. And now you claim to be entitled to $20,000 under 
this procedure? A. I claim to be entitled to the amount awarded 
to me by the Court of Claims, and that only; but-if the court of 
Claims’ decision is not to be res adjudicata of all interests and 
parties claiming under contracts with me prior to that adjudication 
are to be recognized, then I have taken the position that my legal 
rights as to the Maish interests should also be recognized. 

Q. What I want to know is this, without discriminating too 
finely; do you contend that you are entitled, if this Court makes 
a decree with reference to the disposition of that money along the 
line indicated in the Gwvdir decision that has already been made— 
do you contend that in addition to this $14,000 you will be entitled 
to the $3,000? A. I contend that if the finding of the Court of 
Claims is not sustained, then I am entitled to the interest of the 
Maish estate. 

Q. How about the money that Butler & Vale have got? Aren’t 
you entitled to that also? A. I think I would be entitled to $18,000 
of that under a just adjudication. 

Q. But you have not asked for that? A. Because- 
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Mr. Archer (interrupting): T object to any further inquiry as 
to what has been asked in bis cross-bill, it being present and subject 
to inspection of counsel, and T should say it is the statement of what 
his claim is, although I did it myself. 


239 Bv Mr. Robertson: 

V 

Q. Then how much of the May money do you claim? A. I 
don't claim any of the May money. 

Q. How much of the Henderson money? A. I am not present¬ 
ing any claims, except in the Maish estate, because these other par¬ 
ties have settled that. 

Q. Well, you have an existing claim against them, as I under¬ 
stand. A. No; I have no claim, under any conditions, against 
May and Henderson, unless the transfer of their original contract 
to other parties was clearly illegal and voided their interest. Upon 
that I do not insist now. 

Q. Have you got a little inside deal with them that you will not 
insist? A. No; I have not. 

Q. You lead Major Gwvdir to believe in your letters, all through, 
that he would be taken care of bv you at the end, no matter how 
you should be compensated, or in what manner the money should be 
paid to you? 


Mr. Archer: I abject to that as being irresponsive to the exam¬ 
ination in chief, and on the further ground that the letters speak 
for themselves, unless counsel refers to some letters that are not in 
the record or some other communications. 


A. I made no such statement as that. I led Gwydir to believe, 
and fully intended to pay him, without regard to any technical 
defects, in case the Court of Claims had paid the fee to me or recog¬ 
nize my rights under the Maish-Gordon contract. 

Q. Why didn’t you pay him the proportionate amount 
240 under the sum allowed you, so that he would get a little 
something out of it for all these years of work? A. Because 
the amount allowed was not allowed in the capacity of contractor 
and under the tertns of the Maish-Gordon contract, but was payment 
solely for my personal, individual services, and Gwydir had the same 
avenue of relief open to him that \ did, and as he did not avail him¬ 
self of that, I did not think it just that 1 should be called upon to 
pay him a percentage contemplated under our original agreement, 
when that agreement was not recognized by the Court of Claims. 

Mr. Patrick: I will resume. 

Bv Mr. Patrick: 

•/ 

Q. In your original answer to the Robertson bill, you stated that 
in his (Robertson’s) said testimony plaintiff set up his alleged 
claim for one-half the defendant’s interest for which lie now sues, 
that his alleged claim for one-half defendant’s interest was before 
said Court in its deliberations, and that plaintiff having submitted 
himself to the jurisdiction of that Court is bound by its decrees, 
a nd the matter is res adjudicata. Can you point to any place in the 
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record in the Court of Claims wln re Mr. Robertson presented this 
March 28th. 1908 agreement? A. No; he did not present that 
March 28th, 1908 agreement. 

Q. Can you point to any place where he presented to that Court 
any claim equally with yours, to the fees? A. My recollection 
is that he testified in his deposition of September 27, 1908, and 
claimed one-half the fee. 

241 Q. In your amended answer you state: 

Defendant avers that the complainant in the said Court of 
Claims appeared and submitted hi- claim to one-half of the compensa¬ 
tion to be awarded to this defendant.” Is that a fact or is it a mis¬ 
take? 

A. It is a mistake so far as personally appearing is concerned. I 
did not mean personally appearing. I meant that his claim was be¬ 
fore the Court. 

Q. Did he present any intervening petition? A. lie did not, that 
1 know of. 

Q. Was he represented there by any attorney? A. Not to my 
knowledge, hut his claim was considered by the Court of Claims, 
and I understood in his testimony that he had asserted his right 
to one half of the fee. 

Q. Did you serve him a copy of your own intervening peti¬ 
tion? A. No; I don't think so. 

Q. Did you ever tell him you were going to intervene? A. No. 

Q. Or that you had intervened? A. No. It was a matter of 
public record here. 

Q. Ilad vou intervened when he gave his testimony in Spokane? 
A. No. 

Q. Don't you know from an examination of the records of the 
Court of Claims, and from your participation in all the hearings 
there, that Mr. Robertson did not appear and submit his claim to 
one-half the compensation to he awarded you? A. I have stated that 
Mr. Robertson did not appear personally but that- 

242 Q. (Interrupting): Or that he appeared either person¬ 
ally or by attorney? A. Or by attorney, but that his testi- 

• • i. • • 

mony making that claim was before the Court. 

Q. Can you take the testimony and point to the place where he 
makes that claim? (Handing copy of testimony to the witness.) 

A. (Referring to copy of testimony) : 1 don't recall. 

Mr. P atrick : Never mind. I will withdraw the question. 

By Mr. Patrick: 

Q. In your cross-bill filed May 6, 1909, is this statement: 

44 —that the said Butler, Yale, Henderson, May and Robertson 
have each accepted and received the said respective sums so awarded 
to them and have duly acquitted the United States in consideration 
thereof of all liability and claim on account of any sendees ren¬ 
dered or claimed to l>e rendered,— 

Is that not a mistake as to Mr. Robertson? A. I think now it is 
a mistake as to Mr. Robertson. I understand since that was in¬ 
serted in the cross-bill that the amount was drawn from the Treas- 
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ury by the receiver. I was informed that Mr. Robertson had drawn 
it personally. 

Q. A\ hen did von ascertain that, since filing the cross-bill? A. 
Yes sir. 

Q. In your petition filed on the 1st day of December 1908, 
asking the removal of receivers in this cause did you not make this 
statement: 

“That said Receivers duly qualified and have received 

243 from said Treasurer of the United States said sum of $23000 
as said Receivers, and now hold said sum as said Receiv¬ 
ers”—referring to the $14,000 awarded you, the $0,000 awarded to 
Maish, and the $2,000 awarded to Robertson. A. Yes. The 
$23,000 was a clerical error. 

Q. It should have been $22,000? A. Yes sir. 

Q. But reading $22,000 for $23,000 you made that statement 
December 1, 1908? A. T think so. 

Q. At that time you knew the money had been paid directly 
bv the Treasurer of the United States to the receivers in this cause, 
and had not been paid to Robertson? A. I see now that that is 
true, but the fact escaped me at the time. 

Q. In the March 28, 1903 agreement after reciting, “which in¬ 
terest is to inure to either party, no matter in whose name such 
allowance is made” you say, “Both parties hereto to mutually labor 
to secure such allowance.” Please state in detail everything you 
have done up to the present time to secure anv allowance to Rob¬ 
ertson. A. I have done nothing to secure any allowance to Mr. 
Robertson. I didn’t think Mr. Robertson was entitled to anything, 
unless he secured a new contract with the Indians. 

Q. You have read Robertson’s testimonv in the Court of Claims? 
A. Yes. 

Q. And you read his statements of your own collaborations with 
him and your own sendees in connection with the claims so 

244 far as he knew it? A. Yes sir. 

Q. Please name anv act of Robertson’s inimical or hostile 

to the allowance of compensation to you? A. I know of no act 

inimical to compensation to me. except his claim for compensation 

in the absence of anv securing of a new contract. 

« — 

Q. Compensation to himself, you mean? A. Yes. 

Q. Did he not at all times aid you, Butler <fc Vale, and the Indians 
to secure the appropriation? A. T don’t so recognize. 

Q. Did he do anything against you or the Indians? A. I don’t 
know that he did anything against me. T don’t think he did any¬ 
thing to aid the appropriation. 

Q. But I am asking did he do anything against the Indians’ 
claim? A. Not to mv knowledge. 

Q H ave you admitted the claims of any lawyer interested by you 
in the litigation, if so, whom? A. I have admitted the claims of 
everybody as adjudicated under the Court of Claims; that is I acqui¬ 
esce in them. 

Q. Did you contend before the Court of Claims that anyone ex¬ 
cept yourself was entitled to anything? A. I contended that 
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Gwvdir, Hall and Edwards were entitled to compensation under the 
Maish-Gordon contract. 

Q. Did vou not state in the Court of Claims in the brief that von 
filed in that case, which was substantially your oral argument in it: 

“The first parties employed hv Maish and Gordon were Gwvdir, 
Hall and Edwards, to whom a contingent fee of six forty- 
245 fifths interest in the Maish and Gordon — was pledged. This 
contract or assignment was never approved and recorded as 
required in Section 2105, Kev. Stat. Hence, their claim is not 
valid in law. and these claimants have therefore no legal standing 
in court. Furthermore, they are not ‘attorneys’ who rendered serv¬ 
ice as counsel in behalf of said Indians, and hence their claim does 
not come within the scope of this act.’’ 

A. T said that, and T said also, in spite of that fact, that if my 
contract was recognized I should pay them, in spite of that tech¬ 
nical defect. 

Mr. Patrick: I object to the qualification. 


By Mr. Patrick : 

Q. Did you not blot out of the original brief that was filed in the 
case the three lines which refer to your intention some time to pav 
them yourself? A. I did, under advice of counsel. 

Q. Therefore, as presented to the Court, instead of being a re¬ 
quest that they should he paid out of that fund, you opposed anv 
allowance to them? A. On the contrary, that erasure was abso¬ 
lutely cured by my entire subsequent attitude in every paper filed 
by me in the Court, and I reiterated again and again my contention 
that Gwvdir, Hall and Edwards were entitled to compensation under 
the Maish-Gordon contract. 

(>. Are you willing they should he compensated out of the fund 
in this case? A. 1 don’t think that they should have the same 
status under the present decision as they had under the decision for 
which they were contending. 

245 Q. It is not the decision for which you are contending 
hut the decision you got. I> the moral agreement the same 
now as it was then? A. No, it is not. 

Q. Why? A. Because 1 am being paid simply for my personal 
sendees, and Gwvdir and Edwards should have been paid for their 
personal services. If the matter is being paid on a personal basis, 
an exclusively individual basis, then I should not be taxed out of 
my individual compensation, not being paid as a contractor, to com¬ 
pensate them when they had the same avenue of relief open to 
them for individual compensation as was accorded to me. 

Q. Gwvdir worked right along for you, from before the first con¬ 
tract until about 1007, until after the appropriation, did he not? A. 
lie worked under the Maish-Gordon contract, and also in an effort, 
as I understand, to secure, as he wrote to me, the new contract. 

Q. But leaving out all reference to the Maish-Gordon contract or 
any other contract, he worked for you, in your interest? A. He 
worked for our joint interest. 
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Q. V hose joint interest? A. T say under the Maish-Gordon con¬ 
tract. 

Q. Who was the other fellow to the joinder? A. Gwvdir and 
myself, under the Maish-Gordon contract; and Gwvdir, Robertson 
and myself under the new contract. 

Q. Tie worked to vour and Gwvdir’s joint interest. There- 

247 fore, if he worked to your joint interest, he worked to your 
interest did he not? A. Certainly. 

Q. And he helped you in what was done, for which you were 
awarded judgment in the Court of Claims? A. lie helped me to 
secure the contract—for the Maish-Gordon contract. 

Q. And to prevent other people getting it. But whatever he did, 
regardless of the quality or quantity of his work was done in your 
interest, and helped towards your allowance of that fee? A. I recog¬ 
nize that fact, hut had stated exactly mv position. 

Q. Have you, at any time, made any complaint to Gwydir or to 
anybody respecting Gwydir’s faithful service to you? A. No. 

Q. Do you consider that you owe Gwydir anything for those 
services? A. I don’t think that under the present conditions T ought 
to be asked to pay Gwydir out of my individual award, which was 
exclusively for my personal services only. 

Q. Supposing that the whole sum had been awarded to you in 

vour name, and that vou had owed Butler & Yale and Henderson 

%, _ •/ 

and May and Robertson and Maish the amounts awarded to them, 
nothing being awarded to Gwydir or to anybody bv name except 
yourself—assume for the sake of the question that the amounts 
awarded to those gentlemen would amend the amounts they were 
entitled to from vou, would vou then or not have owed Gwvdir anv- 
thing out of the amount that was saved to you after paying 

248 the others? A. If the whole amount had been awarded to 
me, as I have already stated that I should have paid Gwydir 

and every man who had a legitimate claim against me. 

Q. Do you consider that you owe him and Henderson anything? 
A. I do not. 

Q. Or Butler <fe Vale? A. Butler & Vale have gotten under my 
contention. $18000 more than they were entitled to. 

Q. Do you consider that you owe anyone else who has performed 
services towards the payment of the Indian claim? A. I do not 
consider, that with the adjudication in the Court of Claims I am 
under obligation to anyone now. 

Q. Never mind. Leaving out the adjudication in the Court of 
Claims, because that is the award of so much money, do you con¬ 
sider that you are legally or morally obligated to any person to pay 
anything out of the sum of $14,000 coming to you? A. T do not. 

Q Then shoidd it be held that the agreement between Mr. Robert¬ 
son and yourself entitled him to one-half of the $14000 there are no 
attorneys’ fees, as T understand your answer, to be deducted from 
that, sum prior to the distribution between yourselves? 

Mr. Archer: I object to the question, because it calls for the 
opinion of the witness as to legal liabilities. 
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A. If any sums are decreed as to any others by the Court they 

V V V t, 

would certainly have to be paid before the division with Robertson. 
249 Bv Mr. Patrick: 

Q. Please ex])lain how you arrive at that conclusion? A. My 
position is that Mr. Robertson is not entitled, under the arrange¬ 
ments made with him, to any part of mv $14,000 to start with. 
In the next place, I contend that no other parties are entitled to any 
part of this $14000; but if under contracts made prior to that with 
Mr. Robertson, an award is made by the Courts to them, and I am 
obliged to pay them, then it should come out of this sum before 
division, in accordance with the terms as stated in it. provided of 
course Mr. Robertson’s claims are sustained. 

Q. Stated in what? A. Stated in the agreement of March 28, 
1906. 

Q. That agreement between Robertson and yourself related only 
to attorneys, didn’t it? It had nothing to do with anybody who 
was not an attornev? 

i/ 

Mr. Archer: T object. 1 submit that the contract speaks for 
itself. 


A. I have stated that any division would be subject to the condi¬ 
tions of that contract. 

Q. You mean the contract of March 28, 1908? A. Yes; pro¬ 
vided of coui>e Robertson’s suit against me is sustained. 

Q. Do you contend that the claim of Gwydir, Hall and Edwards, 
if allowed, is to be paid by you independently of the Gordon-Rob- 
ertson agreement? 

Mr. Archer: I object, because the question is not responsive to 
the examination in chief and because it calls for a legal con- 
250 elusion on the part of the defendant as to the effect of the 
language in that agreement, and upon the further ground 
that it asks him what his contention is, which can reflect no light 
upon the question at issue in this case. 

Mr. Robertson: The word “contend” being used synonymously 
with the phrase “is it your interpretation of the contract.” 

Mr. Archer: Then, I object, as that calls for a conclusion of law, 

A. Mv contention is that- 

Mr. Robertson (interrupting) : Read that question. 

The question was read by the stenographer, as follows: 

“0. Do vou contend that the claim of Gwydir, Hall and Ed¬ 
wards, if allowed, is to be paid by you independently of the Gordon- 
Robertson agreement? A. 1 contend that the provision to pav 
Gwydir alone is an indication that the new contract solely was con¬ 
templated, and if this contract was sustained on the ground that 
Robertson was interested in the Maish-Gordon contract, then I 
should in*Dt that he should pay the entire sum under the Maish- 
Gordon Contract—pay Hall and Edwards all—if this contract is 
sustained on that basis. 
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Bv Mr. Patrick : 

•/ 

Q. Do you consider that under that agreement between Robert¬ 
son and myself. Gwydir, Hall and Edwards have any claim against 
vour half? 


Mr. Archer:. I object. That calls for a conclusion of law upon 
the effect of the language in the contract. 

A. I contend, as I have stated, that Mr. Robertson has no claim 
against me at all; that if his claim is sustained on the ground that 
he was interested in the Maish-Gordon contract then the obli- 
*251 gation to pay Gwydir, Hall and Edwards will fall upon 
him. 


By Mr. Patrick: 

Q. Suppose the claim should be sustained on the ground that the 
compensation due to Gordon, to Robertson, and to all the others, to 
whom any award is made, is not under the Maish-Gordon contract, 
but because of the valuable services rendered by them to the Indians, 
then upon whom would fall the burden of paying Gwydir, Hall 
and Edwards? 

Mr. Archer: I object to that for the same reason, and for the 
additional reason that it is a speculation. 

Bv Mr. Patrick: 

Q. I will add, “Under your interpretation of the contract and 
your understanding of what you intend to do.” A. If my agree¬ 
ment with Robertson is declared not to be under the new contract, 
then the obligation to pay Gwydir, Hall and Edwards will fall upon 
Robertson, because it is a prior agreement. 

Q. One of them is not a lawyer, is he? A. Not to my knowledge. 

Q. And the proviso added in your handwriting to the agreement 
between Robertson and yourself, “after settling with other attorneys 
under contracts heretofore made by said Gordon? A. I meant by 
that all other parties—all previous obligations. 

Q. The agreement reads: 

“The fees to be divided between said Robertson and said Gordon 
as herein provided shall be the net sum accruing to said Gordon, 
after settling with other attorneys under contracts heretofore made 
by said Gordon.” 

Now, under that agreement it was stipulated, was it not, 
252 that whatever deduction was made should be from your 
money? A. From what? 

Q. That whatever deduction was made for payments to other 
attorneys as specified there should be all from your money, and 
now you say that this particular sum should be from Robertson’s 
money. Why? A. There was never any stipulation that it should 
be from my money. There, is no such stipulation there. It is 
from the total amount, the total of all of it. 

Mr. Patrick: Read the question. 

(The question was read by the stenographer as above recorded.) 
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By Mr. Patrick : 

Q. But suppose the award being to you, it was all your money 
until somebody else got some of it. They might have claims against 
you, but it was your money while you had it? A. Certainly. 

Q. Therefore, the deduction would all be from your money; 
would it not? A. Not at all. It would be from the" $14000; but 
if the Court would give Kobertson an interest in that $14000, of 
course before any division of that $14000 with Robertson the de¬ 
ductions would have to be made from that sum that the sum was 
bound for, and Robertson would have to pay such part as he was 
bound for. 

Mr. Archer: I move to strike out the answer, for the reason that 
the agreement refers to an interest before the award of $80000 had 
been made. So as not to have to repeat my motion, I move 

253 to strike out all answers to questions that have been made by 
the witness over my objections. 

Bv Mr. Patrick: 

* 

Q. Are you conceding or opposing Gwydirs claim in this case? 
A. I am opposing it for the ground stated. 

Q. It does not make any difference on what ground. Are you 
conceding or opposing Henderson s claim? A. Henderson is mak¬ 
ing no claim. 

Q. Are you conceding or opposing Henderson’s claim, which is 
alleged to have been transferred to the Indian Protective Associa¬ 
tion? A. Most assuredly. 

Q. What? A. I certainly am. 

Q. Was Henderson paid the $5000 awarded to him by the Court 
of Claims? A. You will have to ask Mr. Henderson. 

Q. Was May paid the $3000 awarded to him? A. You will 
have to ask Mr. May. 

Q. Don’t you know as a matter of fact, and from inquiry at the 
Department also, and from the records of the Court, that those 
sums have l>een paid to them? A. I understand that May and 
Henderson have been paid? 

Q. Also Butler & Yale’s award? A. Yes. 

Q. Is the claim asserted by the assignee of Henderson in this 
case, of $5000 and was the claim asserted by the assignee of Mav. 
of $3000 the same claim upon which they were awarded the 

254 judgment in the Court of Claims? A. T presume so; I 
know nothing to the contrary. 

Q. They only had the one contract and the one employment by 
you: you had only the one contract with each of them; had you? 
A. Only one contract with both—a joint contract, 

Q. Well, either way. What I am seeking to establish is that 
the claims sued on in your suit are the same identical claims for 
which they have been paid out of the Treasury. That is a fact, is 
it not? A. That is my understanding. 

Q. And you have not set up, have you, any opposition to those 
claims that they have already been paid or made any demand that 
they should first pay into the Court what they have received before 
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they shall demand payment out of this fund? A. May and Hen¬ 
derson who received the fund are not suing. It is the Indian Pro¬ 
tective Association. They have not received directly, to my knowl¬ 
edge, from the Government any award. 

Q. Hut May and Henderson's assignees are suing to be paid out 
of this fund; are they not? A. Yes sir. 

Q. And May and Henderson have been paid direct from the 
Treasury, the same claims? A. May and Henderson have been 
paid the amount awarded them by the Court of Claims, and the 
Indian Protective Association is suing as assignee under the con¬ 
tract originally made with May and Henderson. 

(It is stipulated bv and between counsel that wherever the word 
“assignment” is used, “alleged assignment” is meant.) 

255 By Mr. Patrick: 

Q. Be kind enough to look at the following paper, which is found 
in the file without any file mark upon it, and state what it is (hand¬ 
ing paper to witness). A. (after examination): It is a certificate 
from the Secretary of State of Delaware, under date of October 10. 
1908. that a true copy of the proclamation of the Governor of the 
State of Delaware forfeiting the charter of the State of Delaware, 
is incorporated therein. 

Mr. Archer: I ask that that be marked as an Exhibit in this 
case. 


The paper referred to was received in evidence and filed herewith, 
marked, “Complainant’s Exhibit No. 9.” Tt is in the words and 
figures following, to wit: 


“State of Delaware. 


Office of Secretary of State. 

I, Joseph L. Cahall, Secretary of State of the State of Delaware, 
do hereby certify that the following is a true and correct copy of 
the proclamation of the Governor forfeiting the Charter of “The 
Indian Protective Association”: 


Proclamation. 


State of Delaware. 


Executive Department, 

Whereas, Thomas N. Rawlins, State Treasurer of the State of 
Delaware, has reported to me a list of Corporations which for two 
years pieceding such report, have failed to pay the taxes assessed 
against them and due by them under the laws of this Shite; 

Now, therefore, I, Preston Lea, do hereby issue this Procla- 
256 mation according to the provisions of Sections 10 and 11, 
Chapter 15, Volume 22, Laws of Delaware, entitled “An Act 

19—2077a 
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to Raise Revenue for the State by taxing certain corporations/’ and 
do hereby declare under this Act of the legislature that the Charter 
of the following corporation, reported as aforesaid, is repealed: 

The Indian Protective Association. 

In testimony whereof. I, Preston Lea, Governor of the State of 
Delaware, have hereunto set my hand and caused the Great Seal of 
this State to be hereunto aflixed this 21st dav of Januarv, in the 
vear of our Lord one thousand nine hundred and seven and of the 
Independence of the United States of America, the one hundred and 
thirty-first. 

By the Governor: 

[great seal.] PRESTON LEA. 

JOSEPH L. CAHALL, 

Secretary of State/' 

And I do further certify that the aforesaid corporation is no longer 
a corporation in good standing under the laws of the State of Dela¬ 
ware. 

In testimony whereof, \ have hereunto set my hand and official 
seal at Dover, this tenth day of October, in the year of our Lord 
one thousand nine hundred and eight. 

[seal.] JOSEPH L. CAHALL, 

Secretary of State/' 

257 By Mr. Patrick: 

Q. Have you set up as a part of your defense against the Indian 
Protective Association that it is not a corporation and not entitled 
to sue in this case? A. I think that contention was made. 

Q. Don't you know from inquiry at the Department or otherwise, 
that the Department of the Interior refused to permit any new 
contract to be made with the Colville Indians, that the alleged Mc¬ 
Donald contract with them was not approved? A. I understand 
that the alleged McDonald contract was not approved, but have no 
personal knowledge that the Department has refused to allow any 
contract. 

Q. Didn't you know that at that date, while the bill was pending 
before Congress, it was impossible to secure any new contract with 
the Indians? A. Which bill? 

Q. The bill that became law—the appropriation bill, of 1908. 

A. I did not know that until long afterwards. 

Q. Do you think it would have been physically possible to have 
obtained any contract from the Indians—any official contract from 
them? j 

(There was no response to this question.) * 

By Mr. Robertson: Jj 

Q. You were informed by a letter that is in evidence that Me- | 
Laughlin was negotiating a treaty with the Indians, and that in jj 
that treaty he had agreed to recommend the pavment, on behalf of jj 
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the Interior Department, of $1,500,000 to these Indians. 

258 You knew that? A. I did not know that before the case was 
on file before the Court of Claims. 

Q. You had been written to that there was a representative of the 
Interior Department out there and that Major Gwydir had been 
down there representing the Indians? A. I don’t recall any in¬ 
formation given me that Major Gwydir had prevented the approval 
of the McDonald contract. 

Q. You have read these letters attached to the deposition of F. C. 
Robertson, have you? A. Yes sir. 

Q. Those are the letters that you recognize as having been part 
of the correspondence in this case? A. Yes sir. 

Q. Now didn’t you know when you came here that the Interior 
Department was taking the position that the Interior Department 
had brought about this relief of the Indians and that the attorneys 
were not entitled to anything? A. I knew that—at what time, do 
you mean? 

Q. Well, during the time that vou were here, prior to the time 
Mr. N uzum and Mr. Robertson left? A. I knew that the then 
Commissioner was antagonistic to any recognition of attorneys. 

Q. Now then, if you knew that you knew from vour letters that 
every Commissioner had been antagonistic after Hoke Smith left 
the Department; didn’t you? A. No. 

Q. You had written Major Gwydir that Butler had claimed he 
could not get the permission of the Secretary of the Interior 

259 to have a renewal of the contract? A. Yes. 

Q. You knew then that a renewal of the contract was prac¬ 
tically impossible? A. I did not know that. I did not know, but 
what, if a contract could be secured without previous consent to go 
on the reservation, that it might possibly be approved, if it was a 
legitimate contract. The McDonald contract was rejected, as I un¬ 
derstand it, on account of its fraud. 

Q. You knew at the time you were here that the Indians had been 
promised $1,500,000: that is, had been promised the assistance of 
the Interior Department to obtain it after that concession had been 
given to the Indians; didn’t you? A. I did not know that until 
the case was on trial in the Court of Claims. 

Q. Didn’t you ever meet Air. Leupp while you were here? A. T 
never did. 

Q. Did you not know that officers of the Interior Department 
were going before the Conference Committee daily, urging the ap¬ 
propriation to the Indians and cutting the Attorneys’ fees? A. I 
don’t recall that detail. 


Q. Don’t you know that the McDonald contract being in question 
as to whether it was fraudulent or not, and having been signed bv 
some officials, and with these attorneys urging that contract before 
the Conference Committee and before the Department and you fur¬ 
ther knowing that this legislation was practically ended, did you 
not know at all times that there was no contemplation on the part of 
anvbody in any of those conferences that anybody should go back 
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to Washington and attemj t to renew the contract with the 
280 Indians? —. I knew that after the facts were brought out, 
but not at the time of the execution of the contract of March 

28, 1903. 

Q. So that was simply a secret understanding of yours- A. 

There was no secret understanding at all. 

Q. Did you ever tell Marion Butler anything about that contract 
at all? A. Which contract? 

Q. The contract of March 28th. Did you ever tell him there was 
a contract existing between vou and F. C. Robertson to divide the 
fees? A. T told him that after this concession was under contem¬ 
plation. 

Q. Whv did vou tell him that? A. Because that was the time 
when T was making the concessions which I had therefore denied. 

Q. Then you told him of that March 28th contract? Was that 

the first time vou told him? A. 1 don't think I ever mentioned the 

* 

contract to him until bis demands were made, and it became ap¬ 
parent or it was claimed that it was necessary to make concessions 
in order to secure any fee. 

Q. Then you told him of the contract of March 28th? A. I don’t 
remember what time 1 told him. 

Q. But that i< the contract you are testifying to. concerning the 
conversation with Butler? A. I said 1 don’t remember the conversa¬ 
tion with Butler as to any particular time. T presume that 1 did 
mention that contract to Butler at some interview. 1 don’t remem¬ 
ber the date. 

Q, What did vou sav to him about it? A. T don’t recall 

261 any conversation. 

Q. Did you tell him it was a valid and existing contract? 
A. I don’t recall any statement made to Butler about the contract 
at all. 

Q. Did you ever tell Mr. Butler at any time that the compensation 
I was to receive was only to arise after I should secure a new contract? 
A. 1 think I said that repeatedly up to the time that the concession 

was made. 

Q. Then you abandoned that contention for the purpose of that 
settlement? A. I abandoned that contention solelv with the under- 
standing that mv concession to vou and to Butler would secure a 
direct anpropriation. 

Q. What concession? Do you mean to say, Major Gordon, that 
you and I were disputing, in the presence of Mr. Butler, as to our 
respective relations? A. No; but you were claiming that that con¬ 
tract gave you rights under the Maish-Gordou contract, and I claimed 
that your contract related exclusively to the condition precedent of 
your securing a new contract, and took no other position until the 
concession was contemplated. 

Q. That dispute as to what the contract meant occurred in the 
presence of Mr. Butler? A. I did not state that. 

Q. Well, what did you tell Butler about that particular contract 
of March 28th? A. T don’t recall any special conversation about it; 
but I know I took the position all along with everybody with 

262 whom I discussed it. 
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Mr. Robertson: I object to that it is not responsive. 

By Mr. Robertson: 

Q. Did you say anything to Butler about it? A. I don’t recall 
any specific statement to Butler about it, but I did state to everyone 
with whom- 

Mr. Robertson (Interrupting) : I object now. Don’t go and 
make an argument. 

Bv Mr. Robertson: 

(). Did you ever tell Butler that you and I were partners in that 
fee. or not? A. 1 told Mr. Butler that 1 resisted your right to any 
interest under that contract, except on condition of vour procuring 
a new contract. 

Q. When did you say that to Butler, and where? A. I don’t 
recall as I have alreadv stated. 

Q. Did vou say it to Vail, too? A. I don’t know. 

Q. You don't know whether you said it to Butler then or not, 
do you? A. 1 have stated that T am not positive about making that 
statement; but my impression is that T did to everyone to whom 
I spoke about it. ? 

Q. Why is is it not a fact, Major Gordon, that at the time I left, 
you and I were in close association, fighting Butler and every one 
else to protect the interests that we had contended we had by reason 
of our services? A. After determining on a compromise, it is true. 

Mr. Robertson: That is all. 

263 Redirect examination. 

By Mr. Archer: 

Q. In your direct examination you stated that the agent made a 
demand upon us. Upon whom did the agent made a demand? A. 
Gwvdir wrote to me-. 

Q. (Interrupting) : You need not tell us what he wrote to you. 
Did the agent make a demand of you personally? A. No. 

Q. What i> your source of information? A. It was in one of the 
letters filed by May, written by Gwvdir to Maish and Gordon. 

Q. Were you ever on the reservation? A. I was not. 

Q. Who was in charge of that branch of the case? A. Gwydir. 

Q. Do you know as a matter of fact that an Indian agent ever 
was offered anything? A. Not to my personal knowledge. 

Q. What is your source of information about that? .V. Letters 
from Gwydir. I did not know that the Indian agent on the reserva¬ 
tion at tiie time we were attempting to secure a new contract was 
ever offered anything. 

Q. You were asked what contract had you more than Mr. Robert¬ 
son. with the Indians, after the expiration of the Maish-Gordon con¬ 
tract. I will ask you what, if any, more claim than Mr. Robertson 
had you upon the Indians at that time? 
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Mr. Robertson: That is arguntentative and not proper redirect 
examination. 

A. I had the greater claim of having spent twelve years in the 
prosecution of the claim of the Indians. 

264 Mr. Robertson: I move to strike it out on the ground 
that it is a conclusion—that he spent twelve years in that 
service with the Indians is conclusive that he did not. 


By Mr. Archer: 

Q. Referring to the examination as to the $150 that was given 
you to go to Washington, I will ask you what was done when you 
got here? A. I came here as stated for the purpose 1 of preventing 
the- 

Mr. Robertson (interrupting): l object to that question on the 
ground that it is a manifest argument, pure and simple. 

By Mr. Archer: 

Q. What did you do? 1 don't care what the purpose was what 
did you do when you got here? A. I have already testified that 
the- 

Q. (Interrupting.) You testified about your purpose, but I want 
what you did. A. The principal work we engaged in after my ar¬ 
rival here was contesting the claims of Butler A Yale. 

Q. What, if anything, was done with reference to preventing the 
McDonald contract from being approved? A. I don’t remember that 
we did anything. I think we ascertained soon after our arrival here 
that it had not been approved, that it was fraudulent and had never 
been presented to the Department. 

Q. What, if anything, was done in reference to getting the new 
contract when you got the $150 and came to Washington? A. Noth¬ 
ing was done except to ascertain whether the coast would be 
265 clear for a new contract. 

Mr. Robertson: I object to that on the ground that it is purely 
an argument—“to ascertain whether the coast would be clear." 


By Mr. Archer: 

Q. What, if anything was done in the direction of or preparing 

or sending out a draft or drafts or materials for a new contract at 

that time? A. Nothing was done at that time. All of that had 

been done before I came to Washington. 

Q. What, if any, information did Mr. Robertson give you prior 

to the signing of the contract of March 28. 1006, relative to the 

status of the Indian claim? A. I don't recall anv information in 

«. 

reference to the status. Mr. Robertson and I immediately proceeded 
to discu-s and negotiate the agreement of March 2<8th. That was 
the first thing, and, as I recollect it, the only thing done at that time. 

Q. What, if any, award was made to you for services rendered by 
Gwvdir? A. None. The award to me was for mv individual serv- 

c. * 

ices onlv. 

Mr. Archer : That is all. 
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Recross-examination. 

By Mr. Robertson : 

Q. The contracts you talk about having been prepared were the 
contracts sent out in 1904; were they not? A. 1 think so. 
*206 Q. You had not prepared any new contracts at any time 
subsequent to 1904; had you? A. No. The contract sent 
out was a model, was a copy of the old Maish-Gordon contract. 

Mr. Archer: He means, was that sent in 1904? 

A. From which the new contract was to bo drawn. 

Bv Mr. Robertson : 

Q. You knew, Major Gordon, that a new contract unapproved by 
the Secretary of the Interior was worse than no contract, did you 
not, on the ground that it antagonized the Department against you? 
A. I knew it would be invalid unless approved. 

Q. You knew it could not be approved every minute, even before 
you started from Florida? A. 1 don’t know that at all. 

Q. You came here for the purpose of preventing the approval of 
the McDonald contract? A. Because it was fraudulent. 

Q. That information that it was fraudulent or not—was that in¬ 
formation to you at that time? A. It was stated by you in a letter. 

Q. That letter stated that that was the first information that was 
received that some of the Indians were drunk? A. Yes. 

Q. Why did you not go to the Interior Department in regard to 
that contract, yourself? A. I understood shortlv after my arrival 
here that that contract had never been presented for approval. 

Mr. Archer: I think that is the close of our case. 

267 Mr. Robertson : I move to strike out all the testimony of 
Major Hugh II. uordon, with reference to any colloquium 

oceur-ing eitner before or after or at the time the contract of March 
28tli, 1906, and all oral testimony offered in any wise tending to 
alter or vary it, on the ground that the contract is plain unequivocal, 
unambiguous in its construction and can be undertaken by the 
Court, with the contract in view and without regard to oral evidence. 

(The further taking of these depositions was thereupon adjourned 
until Monday May 24, 1909, at 1:30 o’clock P. M.) 

268 Exhibit “B.” 

Kirkwood, Ga., Aug. 24 th, 1903. 

My Dear Gwydir: Yours of 18th inst. has just reached me. Am 
very glad that my letter reached you & am especially glad to know 
that vou think we can secure an extension of our contracts—It seems 
to me you had better strike for at least five (5) years’ extension. 

It is very strange that none of the letters which you say you wrote 
ever reached me. Where did you address them? It seems strange 
that they were not forwarded to me. 

In regard to the fee for the Agent, I think you had better offer 
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liini any where from $1000.00 to $2500.00 to he paid out of the pro¬ 
ceeds of the fee when the claim is collected. Make the best terms 
you can; but if necessary to secure his active cooperation you can 
otter him $2000, or $2500.00. You will know how much we ottered 
the former Agent A can be guided in a measure by that—but 1 
should think $1500.00 to $2500.00 ought to be enough—He will 
be on the ground A will have little or no expense; but don't fait to 
get hint. 

As a special inducement to the Indians to give a new contract, 
you can sav to them that we have secured the consent of General 
Jno. B. Gordon former U. 8. Senator A Ex-Governor of Georgia & 
Commander-in-Chief of the United Confederate Veterans, to 
209 become the Counsel to press this claim. You can tell them to 
make the new contract in the name of Gen’l J. B. Gordon. 
You might tell them that General Gordon was not only Governor of 
a great State & United States Senator; but that in the great war be¬ 
tween the North & South he was a great war Chief & is now univer¬ 
sally honored A* loved in all parts of the Countrv Ac. Ac.—You will 
know how to ring the changes on these facts—And as every word of 
it is literallv true: you can truthfully tell them that General Gordon 
is the best man in the United States to push the claim—Of course if 
you can get the new contract for ten (10) years, it will be that much 
better. You can tell those Chiefs A head men that soon after Col. 
Maish A 1 began work pushing the claim A the president of the 
United States made me a Major in the Army to tight the Spaniards 
A sent me to Cuba with General Fitz-llugh Lee—that while 1 was 
in the Armv Col. Maish died A these two things caused the delay in 
getting the claim through. 

By the wav there is another matter about which I want to put 
you on your guard. I am not sure of it: hut I suspect Ex-Senator 
Marion Butler—a Republican from North Carolina—of trying to 
block us in Washington A I believe he hopes to prevent our winning 
under our present contract A stave off any action until it expires A 
then try to get the contract for himself from the Colville Indians— 
lie made a contract with some of our associates in Washington A 
agreed to give faithful service. But he soon afterward made such 
demands on me for additional concessions which were so exorbitant, 
that they amounted to actual blackmail. His attitude was 
270 such that we became convinced that instead of helping he 
was actually blocking the progress of our work. If you find 
there is any danger of his attempting to secure this Contract, you 
can block it bv telling the Indians that he will not do at nil —that 
friends of their claim believe he tried to block the claim in order to 
let the contract expire A then try to get it for himself. 

If you think you could influence the Indians more easily bv 
making the Contract in Fathers name above, you might do that. 
This would give us a clean new sheet A we could then make new 
deals—We could take care of those who had actually given us 
honest faithful sendee A let the others go. 

You might tell the Indian Chief* that friends of their claim had 
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decided that the best man in the United States to push their claim 
was General Gordon for the reasons I have already stated. 

Write me at once what you think of this suggestion. We will 
have written agreements which will secure to you to you and your 
personal friends all the rights that you had under the former con¬ 
tract. 

As we will probably fail to get the claim through under the 
present contract, all agreements made under the first contract will 
expire; but we will want to deal liberally with those who really 
did us good service A we will take care of such of your friends as 
you may wish us to provide for. 

At anv rate I now give you this written assurance that vour 
interests will be safe under the new Contract if made with General 
Gordon alone. 

271 Let me know bv return mail what vou think as to the 
advisability of making the new Contract with General Gor¬ 
don alone. I am personally inclined to think this plan a good one. 
The Indians may be more inclined to make a new deal than to renew 
the old one—A you can make such a strong talk about General 
Gordon’s prominent position, A reputation, influence popularity Ac. 
that T believe you can get. the new Contract in his name for ten (10) 
vear?. 

If we had a Democratic Administration we might possibly do 
some thing for you in the matter of the Chinese Inspectorship; but 
if the Civil Sendee Commission confess that they are powerless, 
I fear we could not accomplish anything now. 

Father has read your letter to me A tells me to give you his cor¬ 
dial regards A thank you for your very complimentary expression 
about him. 

If you have already seen the Agent A talked to him on the line 
of a renewal of the old contract, you had better write him at once & 
tell him you have since seeing him made a big stroke by securing 
General Gordon’s consent to become Chief Counsel of the Indians & 
that instead of renewing the old contract the plan will be to make 
a new deal A a new contract with Gen’l Gordon alone. 

I will in mean time take steps to prepare the necessary papers for 
the new deal. Write me promptly. With best wishes. 

Yours, Faithfully, HUGH H. GORDON. 


272 Exhibit “C.” 

Biscayne, Fla., Feb’y 2nd, 1904. 

My Dear Gwydir: I have just received your letter announcing 
the fact that parties are out there trying to buy up all the claims of 
the Colville Indians, and asking me what it means—I have sent you 
to-night the following telegram : 

“Prevent sale of claims—Buyers are not our friends—I write”— 
This telegram I now confirm. No friends of ours are attempting to 
buy those claims, and I trust you will at once have a conference with 
the Indian Agent A other influential friends A defeat this effort—It 
means that these parties are trying to buv out those claims A pay 
20—2077a 
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the Indians a mere trifle & then collect A pocket the bulk of the 
money—leaving the Indians in the lurch—Have the Agent warn 
the Indians against this effort to rob them. Let him assure the Indi¬ 
ans that you will have some of the strongest A ablest Attorneys in 
the United States to take charge of A collect their claims—That all 
you A your friends ask i* 15 per cent commission, which would leave 
the Indians over ($1.’250.000.) one A a quarter million dollars, 
even if no interest was collected— 

Tell the Agent in shirt confiilnire, that you hope to secure Hon. 
Hoke Smith, who was Secretary of the Interior under President 
Cleveland—a Member of President Cleveland's Cabinet—Hon. Hoke 


Smith has now the matter under consideration—I hope he will ac¬ 
cept tlie Attorneyship: but if circumstances prevent his doing 
*27A so. you can assure the Agent that Lawyers of the highest 

character A abilitv will be secured—Men who will deal fairlv 

* %j 

A honorable with the Indian^—men who will honestlv A earnestlv 
work for the interest of the Indians A who will collect the money & 
have it paid to the Indians A not try to rob them. 

I don't believe any one will pay the Indians any large sum in cash. 
These buyers will try to get the claims for some insignificant sum, 
or try to bribe the Indians to give them the contract—By a skillful 
presentation of the facts stated in the preceding paragraph I believe 
vou can block the game of these parties. 

As 1 have written you several times. I suspect I). B. Henderson of 
this trick —as heretofore stilted. I may do him injustice; but the out¬ 


rageous wav in which he acted in refusing to send me mv contracts 
A other papers A even after I had sent my cousin, in Washington to 
get them, holding on to them uiu/il he could make copies of them, 
makes me fear some treachery on his part. Possibly Senator Butler 
of X. C. may be behind this movement to buy up the claims—Both 
Butler A Henderson had been employed to push the collection of 


these claims under the Maish A Cordon Contract A if you find they 
have anything to do with this effort to beat us, you ought to have 


the Agent expose them A charge that they have deliberately allowed 
the claims to go by default, under our contract in order that they 
might secure a contract for themselves. However they will hardly 
come to this point in it. even if they had inspired this scheme. 

I wrote you several times asking you to let me know whether you 
thought it best to try to close with the Indians this winter or wait till 
Spring. A"on have never answered this question A I con- 
274 eluded you had decided it was best to wait till Spring. If 
Henderson had not served me such a dirty trick A had sent * 
my papers when I first wrote for them. I could have had the papers 
out there to you in time to get into the reservation A secure the new 


contract* before the snows began. But there is no use erving over 
spilt milk. I did the best I could A if I had dreamed that Hender¬ 


son intended to serve me such an ugly deal, I would _ gone to 

Washington myself A gotten the papers, but he led me to believe he 
would send them right along A when I would write him. he would 
make some excuse for delay A promise again A again fail A so it went 

t I a ly ent my cousin to his office A got them 
after several davs more of delay. 
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Now my dear Gwvdir, for Heaven’s sake, don’t let us “fall down” 

%J %J 7 7 

in our effort to get the New Contract—I will try & close matters with 
Iloke Smith at once without waiting for the spring to open & will 
send you the papers at earliest day possible. In mean time see the 
Agent & if necessary, double his fee—If you save that contract for 
us, I will see to it that your own fee is increased— 

While waiting on the papers, kill that buying scheme & block 
these schemers —Then pave the way for the new contract—Don’t 
promise positively that you will have Hoke Smith—You can say 
however that he is considering, it A that even if he can not take the 
Attorneyship himself, we believe we will secure his aid. 

I am banking on your holding things in shape at that end of the 
line. 

Faithfully yours, HUGH H. GORDON. 

Mr. R. D. Gwvdir, Spokane, Wash. 

[On left margin: | Be careful A don’t let Hoke Smith’s name get 
in the newspapers. Don’t mention him to any one not directly in¬ 
terested or needed to help you. 

[On right margin: | 1 shall be sick with anxietv until I hear from 
you. 

275 Exhibit “D.” 

Biscayne, Fla., April 1 fith, 1904. 

My Dear Gwydir: It looks there is treachery in Washington— 
After receiving your last telegram day before yesterday, I wired 
Butler & Yale to know why they had not forwarded the papers—Up 
to the present hour I have received no answer to this telegram— 
Since leaving Washington I have written two urgent letters empha¬ 
sizing the importance of getting off the papers to you at once <fc ask¬ 
ing them to let me know whether they had already gone—To nei¬ 
ther of these letters did I receive any reply—In fact I have not had 
a line from either Butler or Vale since 1 left Washington, The fact 
that they have completely ignored both mv letters & telegram con¬ 
vinces me that we are being betrayed— 

It looks as if it was their purpose to hold those papers in Wash¬ 
ington & refuse or fail to send them to you—They evidently hope 
to break vou down—& destrov vour influence with the Indians if 
they can possibly do so, & then come in & secure the contract for 
themselves. The mere thought of such a thing makes me sick with 
indignation; yet 1 can see no other explanation of their conduct. 

T made a contract with them in absolute good faith by which I 
was to trv to secure a Contract for them with the Indians & they on 
their part were to undertake the prosecution of the claim in Wash¬ 
ington—They both promised faithfully to get the papers off 
27f» at earliest moment possible & claimed that the only delay 
would be for the purpose of getting a letter from the Indian 
office authorizing them to go or send into the Reservation to secure a 
contract with the Indians—Yale told me he thought he could see the 
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Indian Commissioner the next day A both promised that there 

should not 1** an hour’s unnecessmv delav—As a matter of course 

«/ 

they can make all sorts of excuses for the delay but there is no just 

reason that could be assigned for their failure to answer my letters 

or telegram; and I can conceive of no other explanation except that 

they think that by holding those contracts, they can bottle us up A 

break you down. 

«. 

Now my dear Gwvdir, I can see only one possible way to save our¬ 
selves from falling into this trap—I know that you are an honorable 
man A that I can trust you implicitly—Here is mv program:—You 
to consult with the Indian Agent at once A explain that the drafts of 
the proposed contracts with the Indians are being delayed in Wash¬ 
ington, A that it is the wish of your friends A associates that you 
should take a contract or rather secure a power of Att’y from the 
Indians, making you their fiscal Agent with power to select the best 
A most available attorneys A execute with such attorneys a new con¬ 
tract. on the same basis as the one made with Maish A Gordon—I 
do not mean that you should make a contract hi your own name: 
but that you have the council of each tribe pass a resolution appoint¬ 
ing you as their Agent to make the contract with the attorneys— 
Upon rellectinn I believe that, everything considered, the quickest 
A safest plan is to take the the new contract yourself in the 
name of “/*. 1). (inytlir A* Associates' You A T will under¬ 
stand that our respective interests are to ho the same as if we 
had gone on on the other program A gotten the contract for Butler A 
A ale—A\ e can still make them our Washington Counsel if we find 
there has been no treachery . You can explain to the Agent A to the 
Indians that owing to the delay in getting the new papers for¬ 
warded from Washington, you A some of your associates think it 
host to go ahead A take the new contract in name of R. I). Gwvdir A 
Associates A that the attorneys selected will he the best A most avail¬ 
able lawyers in Washington A that they will he included in the term 
Associates. The Indians know you A those people who have influ¬ 
ence with them know you A trust you A would probably feel safer A 
better satisfied when they know that you had the matter in charge — 
It will perhaps he wiser not to mention to any one that we have 
any doubts as to the loyalty of the Washington lawyers who were to 
forward live new papers—Simply say that you A some of your Asso¬ 
ciates cannot understand the failure of the new contracts to arrive— 
(This is literally true—we don’t understand it)—and that for fear 
the papers have miscarried or something unfor-secn is causing delay, 
it has been decided that it is best for you to take the new contract 
yourself in name of R. 1). Gwvdir A Associates—Treat the failure of 
the new contracts to arrive as a matter of no serious importance, but 
that to save time your associates think it best that you should take 
the contract as above indicated—I think a good stroke of diplomacy 
would he to have the Indian Agent, or who ever is closest to the In¬ 
dians A has most influence with them, suggest to them that 
278 the wisest A safest thing in this new contract matter, is to 
have Gwvdir. the man who is their friend A whom they know 
A trust be one of the parties in the Contract A that Gwydir can select 
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as his associates some of the best attorneys in Washington. I suggest 
that you take no one into your confidence except those upon whom 
you can rely implicitly A see to it that they say nothing of the pro¬ 
gram except to the leading Indians who are known to favor what 
you wish—You see if those fellows in Washingon are really playing 
us false, they will think they have my hands tied & will rest quietly 
A wait for the present contract to expire—They may however 
pigeon-hole the papers which we prepared while I was in Washing¬ 
ton and mav trv now to get a contract for themselves or some one 
representing them—If on the other hand, they are not betraying 11 s 
A are honest in their intentions, we can still carry out our agreement 
with them A your taking the new contract in name of “R. D. Gwydir 
& Associates” will in no way interfere with the carrying out of the 
original program. Now as to the quickest A best way to carry out 
the plan above outlined—The Indians have a copy of the Maish A 
Gordon Contract—The Indian Agent can secure that contract in 
order to make a copy of it leaving all dates blank A all names blank 
in the various certificates at end of contract A substituting in body 
of contract the name “R. I). Gwydir A Associates” in place of the 
names of Maish A Gordon. My copy of the Maish A Gordon contract 
is in Washington in office of Major Holmes Conrad—If 1 had them 
here 1 would have them copied A changed to suit the new program 
A send them to you; but it would take several days even if 
279 I telegraphed for them to be sent here—Perhaps it would be 
wisest to have you do the changing of the papers there, as 
there might be conditions A circumstances which I could not for-see— 
For fear you may have some trouble in getting hold of the copy of 
the Maish A Gordon Contract now in hands of the Indians, 1 think 
I will wire Major Conrad to send the copy in his office out to you at 
once—Let one clause in the new Contract state that: “This Contract 
is to go into eueci immediately upon expiration of the time limit 
fixed in contract heretofore made with Maish A Gordon.” 

The lawyers with whom T conferred while in Washington were 
of the opinion that the securing of the signatures of all the male 
Indians above 18 vears of age A of all widows, was an entirely un- 
necessarv A tioublesome task—Thev said that the almost universal 

# 1 

custom was to have the Indians call a c<mncil —Have the council 


called in the manner usually adopted in accordance with the cus¬ 
toms of the tribe—At that council the proposed contract must be 
read to them A interpreted so that they clearly understand all its 
provisions A then have the council pass a resolution approving the 
contract A appointing one of their Tribe to act as their authorized 
Agent A attorney to execute the contract for them—In this power of 
attorney which will have the effect of a resolution, you can follow 
the model in the old contract by simply copying it A leaving blank 
the name of the Indian who is to act as their Agent and Attorney, 
and have this power of Attorney signed by all the members of the 
council of each tribe, instead of all the male members A widows— 
This will save you a lot of time A trouble—If however all or 
280 a majority of grown male Indians A widows are easily acces- 
sable, -you might secure their signatures as you did before: 
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but upon this point you had best use your own judgment—The 
Washington Lawyers however assert most positively that this is un¬ 
necessary—that the action of the council regularly called, is all that 
is necessary—The Indian Agent &. the Interpreter must however 
both give certificates that the contract was read interpreted & ex¬ 
plained to them fully clearly before the signing etc. (See models 
in old contract) — 

In other words, you follow the model of the old contract, making 
the slight modifications necessary to meet the new conditions. 

Like you I am hard pressed for money The drought ct frost have 
cut down my crops until I fear I shall make serious loss on the year's 
transactions—Hut as soon as I can get N. V. Exchange from Miami, 
I will send you a small check to help pay expenses. Possibly I may 
be able to send you more later on— 

I can see no other plan, my dear Gwydir by which we can protect 
ourselves. The one above set forth presents to my mind our only 
hope—Write me immediately upon receipt of this & lot me know 
if you think you can carry this plan into execution. 

I have absolute faith in you & I wish you early & prompt suc¬ 
cess— 

Faithfully yours, HUGH H. GORDON. 

281 Exhibit “E.” 

T cleqram. 

The Western Union Telegraph Company. 

Received at 279. 

10 Paid. Night, 

169 PO G. BU. 

Miami, Fla., 27-28 th, 1904. 

R. D. Gwydir, 1804 College Ave., Spokane, Wash.: 

Delay unavoidable hold everything steady doing my best letter 
explains. 

HUGH H. GORDON. 

1235 a. m., 28th. 

Exhibit F. 

Telegram. 

The Western Union Telegraph Company. 

Received at 345. 

10 Paid. Night, 

RED. 115-CIT-WV-E- 

Miami, Fla., April 19, 1904. 

R. D. Gwydir, care Office Sup't of Streets, Spokane, Wash.: 

Wrote Sundae Solution all difficulties Hold steadv till letter comes. 

HUGH H. GORDON. 

12.57 a. m., 20th. 
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282 Exhibit “G.” 

Biscayne, Fla., April 22nd, 1904. 

Mr. R. 1). Gwydir, Spokane, Washington. 

My Dear Gwydir: You have doubtless, ere this, received my 
letter explaining the way in which those fellows in Washington have 
treated me, & outlining the program upon which I have decided, if 
you can carry it through—I have been so badly treated & badly de¬ 
ceived by those fellows that I am not willing to worry with them any 
longer, and 1 want you to take that contract in your own name, or 
rather in name of R. D. Gwydir £ associates— 

Butler & Yale promised me most positively to get the contracts off 
promptly A: also promised to see the Indian Comar at once. Yet 
they never saw the Corn/* for nearly a month & then got no letter 
& never forwarded the contracts at all— As I wrote you, it looks 
like a deliberate effort to break us down— If I had had the re¬ 
motest idea that they were not dealing with me in good faith, I 
would' never have left Washington until the papers had been for¬ 
warded to you— However it is too late to grieve over misplaced 
confidence, & our only, or rather our best program now, in mv 
judgment is for you to take the contract in name of yourself & 
associates— If you have some personal friend who is a good 
lawyer, you might consult him as to whether it would be 

283 best to take the contract simply in your name alone, or (as 
I have suggested) in name of R. D. Gwydir & associates— 

I have just received a letter from Butler making excuses for not 
sending on the contracts, and admitting that he & Yale did not go 
to see the Conir until the 18th— He encloses copies of the contract 
drawn with R. J. Bright as the contractor— He says he & Vale 
could not take the contract without the approval of the Secretarv 
as that is a rule of the Department; yet he sends contracts to be 
taken in Brights name. If Butler & Yale cannot take the contract 
without the Secretary’s permission, how can Bright take it? The 
whole thing looks like a farce— Furthermore Butler knows that I 
have no contract with Bright, like the one I made with him (But¬ 
ler) & Yale, & he is crazy if he thinks I would have you take the 
contract in Brights name & put myself & my friends completely 
in Brights power— 

What we will do is to take the contract in name of R. D. Gwydir 
& Associates, following the forms which I enclose— Then we will 
(quietly pigeon hole, the contract until there is a change of adminis¬ 
tration or at least a change of Secretary of Interior— When a new 
man comes in as Secretary, I believe we can get the contract ap¬ 
proved— We will not attempt to get it approved by the present 
Secretary or Commissioner— 

Fearing you might have some difficulty or experience delay in 
getting the copy of Maish A Gordon Contract belonging to the 
Indians, I have thought it wiser to forward to you the forms which 
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Butler sent to me— These forms are practically copies of 

284 the Contract with Maish & Gordon— I have just tele¬ 
graphed you that I was forwarding forms for contract sug¬ 
gested in letter— Now my dear Gwydir, note carefully the follow¬ 
ing.- 

1st. \ou will want at least two (2) original or ribbon copies of 

the contract, including all the certificates of the Interpreter, Indian 

Agent, Judge, Ac. One of these, with the other papers goes to the 

Indians & the other goes to the Department in Washington to he 

filed there. You had best have four originals A let each typewriter 

make three carbon copies. This will give 14 copies of the contract. 

The carbon copies are to be drawn without the certificates. 

2nd. You will need 12 copies of the Power of Att’v, each of the 

six tribes or bands must execute the Power of Attorney in duplicate 

A each power of Att’v require- a copy of the contract. The Powers 

of Attorney are very short in themselves but each of them as you will 

see requires a copy of the contract A each requires the certificates 

which von see attached to the Power of Att’v. 

» • 

I enclose a copy of the contract which 1 have changed so as to 

have your name “A associates'* inserted: A I send also the form for 

the Power of Att'v which we used before. If vou decide to have the 

• % 

individual Indians sign it as you did the first time, you will follow 
this form verbatim: If however you decide to have tlie Indians call 
a meeting of the Council, then the phraseology should be changed 
in the first paragraph A leave out the sentence about “constituting 
a majority of male members." 

In drawing the power* of Att'v, leave blank spaces for inserting 
the name of the Indian who is to act as Agent for his tribe 

285 or band. 

I hope you will be able to read this: I am sick A nervous A 
can scarcely write. 

Trusting you will be able to promptly carry out the program sub¬ 
mitted A thanking you for your loyalty and patience I am Fnith- 
fullv vours 

HUGH II. GORDON. 


286 Exhibit “H.” 

Biscayxe, Fla., Dec. 18th, ’05. 
Mr. R. D. Gwydir, Spokane, Wash. 

My Dear Gwydir: Your letter of the 6th has just reached me. It 
must have been in some way delayed in transit. I am very glad to 
hear from you A to know that you have matters well in hand A are 
in control of the situation, but disappointed that contract not yet 
secured. 

I note what you say about other parties trying to secure contract 
with the Indians A hasten to assure you A Mr. Robertson that I 
am in no way connected with any party or parties attempting to 
secure that contract, excent voursclf A Mr. Robert-on. \ have never 
in my life dealt in bad faith with any one A you may rest assured 
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that I will take no step affecting our mutual interests without con¬ 
ferring with vou keeping you fully posted. 

Mv place, while on the it. R., is miles awav from the nearest 
telegraph otlice, <& a< my telephone is not now working (they are 
constructing a new line) 1 write instead of telegraphing you, as 
you suggest. I would write directly to Mr. Robertson, as you sug¬ 
gest. if you had given me his address; but as I do — know whether 
lie is in Spokane or elsewhere, T send this to you. 

In regard to protecting the interests of yourself <fc Mr. 

287 Robertson, vou will doubtless remember that I wrote vou 
when we began this new deal that I would not only be will¬ 
ing to make the interest of yourself <fc associates the same as we did 
when Mai>h & 1 first made our trade with you, but would be willing 
to increase the interest to (25% ) twenty five per cent, so as to give 
you a big margin for securing all the help you needed—In other 
words, to you Az to tho-e who cooperate with you in securing the 
contract we will set aside (25'/ ) twenty five per cent. Twenty five 
per cent (25%) to be set aside for my interest & the remaining 
(50'/ ) fifty per cent to — reserved for securing the best & most 
influential Attorneys in Washington to press the claim for us, before 
Congress & the Court of Claims. 

My idea is that you & Mr. Robertson shall use vour own judg¬ 
ment as to the distribution of the 25% allotted to you for work at 
that end of the line. If we are limited to 10% Corn’ll as it we 
probably will be. you would have $27,500.00 at your disposal in 
case we succeed—By judicious trading, you could probably secure 
the aid of such parties as you wish to mlist by promising contingent 
fees of $1000.00 to $2000. each. & thus save for yourself & Mr. 
Robertson tbe bulk of the $37,500.00. We will get the contract 
from the Indians if we can, on a basis of (15%) fifteen per cent com¬ 
mission, just as we did before, & make a fight in Washington to 
hold the commission at this figure—When the Commissioner of 
Indian Affairs cut our com’n to 10% under the old contract, I ap¬ 
pealed to IToke Smith who was at that time Secretary of the Interior 
<fc convinced him that we were fairly entitled to 15%, & he promised 
to restore the com’n to that figure but resigned before taking 

288 the matter up officially—The same arguments I used with 
Hoke Smith could be used with even greater force under 

this new contract—If we make the 15% stick & I have strong hopes 
that we may do so, it .would give you $53,250. You might make 
your deals with the parties whose aid you wish, with the distinct 
understanding that if the Commission is reduced to 10%, their 
fees are to be scaled in proportion, or to put it different, you might 
make the deals on the assumption that we would not be allowed over 
10% Com’n £ agree that if the Com’n should be allowed to remain 
at 15% you would increase the fee in proportion—This would be a 
more attractive way to put it. For example, if you agreed to pay 
some influential Chief a contingent fee of sav $1000. you could tell 
him that if we got 15% Com’n you would raise his fee to $1500.00 
& make the contract with him in that form. 

You will remember that I wrote from Washington (when I went 

21—2077a 
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on then* to xv about the status) that I had made a deal with Ex- 
Senator Butler of X. C. A: his partner by which I agreed to pay them 
50% to prosecute the claim—This 50% was to be used in securing 
the cooperation of "// parties who had been interested as Attorneys 
in the old contract—At that time Butler A his partner agreed that 
we should take the Contract with the Indians in their name—They 
afterwards wrote me that they had just ascertained that the De¬ 
partment would not permit them to make a contract with the 


Indians A they sent me contracts ma£e out in the name of Col. 
Richard Bright, 'whom you will recall as the Sergeant at Arm< 
of the Senate when the Democrats had control of the Senate. I of 


course refused to use* any such contract, as I had no agree- 
289 ment with Col. Bright A 1 would have been putting our in¬ 
terests completely at the mercy of Bright. It was then that 
1 decided that the best thing for us to do was for vou to take the 

C 1 •' 

new contract in the name of R. D. (Iwydir A Associates. 


I am strongly inclined to suspect that the statement of Butler A 
his partner that they would not be allowed by the Int. Dept, to take 
the Contract in their names was all “tommv-rot’’ A that thev sent me 
the contract in Col. Bright s name (knowing that T had no agree¬ 
ment with Col. Bright) hoping that I would fall into that trap. 

Now as a part of the consideration of my agreement with Butler 

was that he A his partner should allow the new Contract with the 

Indians to be taken in their names. A as thev declined to earrv out 

• • 

this stipulation, it seems to me that my agreement with him falls to 
the ground A that he has now no claim on me either legal or moral 
under that agreement—Therefor- when you get the new contract 
with the Indians A I go on to Washington to look after our interests 
in the matter of securing influential attorneys to prosecute the claim, 
it seems to me that my hands will be free to make a new deal A if I 
can make this new deal A secure competent counsel (including all 
attorneys interested in the old contract) for less than 50%, then 
anything 1 can save in this way. I will share with you A Mr. Robert¬ 
son—For example, if T can get satisfactory counsel for 40% it would 
give you A Mr. Robertson A your associates out there an additional 
5% A give me an additional 5%. 

It may however be best for the sake of peace A to avoid all 
290 friction A antagonism, that I should renew the contract which 
I made with Butler. We can’t afford to make enemies A I 
would rather give up the 10% A have everybody propitiated A satis¬ 
fied A all working harmoniously together than to hold back the 10% 

A make enemies A possibly create positive antagonism_ 

lien , ti ettei a 1 anded me, I hoped it would bring the 
announcement that you had secured the Contract—You wrote me. 
a long time ago. that you had everything ready to push the work to 

conclusion A was only waiting till after the election_What caused 

the delay? What is the status now with regard to your vetting the 
contract? You say you have checkmated the other fellow A pre¬ 
vented him from getting the contract; but you don’t say what your 
chances are for securing the contract for us? Do write me full de¬ 
tails— 
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By the way, I have at last secured Father s picture for you & will 
take great pleasure in sending it to you. With Cordial regards, 
I am— 


Faithfully vours. 
•/ «. 


HUGH H. GORDON. 


291 Exhibit “I.” 

Reynolds, Ga., July 9th, 1904. 

My Dear Gwydtr: I left Florida several weeks ago—Have been 
in Atlanta am now here in Taylor County on our plantation—I 
wrote fully to Mr. Robertson & explained the situation to him & asked 
him to show von mv letter A let it he an answer to yours also— 

I would like to have seen Mr. Robertson; but 1 was unable to go 
to the Democratic Convention— 

The statement that I have transferred all my interest in the Con- 
tract to I). B. Henderson is a deliberate lie—T transferred to May 
Henderson several years ago ) twenty five per cent in the old 

contract—This has expired by limitation. Since then I have not 
assigned to Henderson a dollars interest in anything—This state¬ 
ment, if inspired by him. is in keeping with his conduct last summer 
in holding my copies of our Maish A Gordon contract, when I had 
repeatedly asked him to send them to me. You will remember that 
I wrote you about it— 

In my letter to Mr. Robertson I explained, or intended to explain 
that my financial straits were such that I would not be able to ad- 
vanee more money; but [ made the suggestion for a liberal division 
of the interests in the contract which 1 hoped would enable him to 
unhesitatingly advance the ain’t needed to pay vour expenses in get¬ 
ting a renewal of the contract— 

292 T believe Henderson is a bad egg —& will not hesitate at 
anything to defeat us & secure the contract for himself— 

I made a contract with Ex Senator Butler & Mr. Yale; but even 
that ought to be voided for failure of consideration—But while \ 
am disgusted at what seems to have been the wilful delay of Butler 
<fe Yale to send forward the papers; yet it may be policy for us not 
to break with them—We may have to utilize their services in press¬ 
ing the claim; when you have secured the new contract— 

What is the present status & the outlook—I hope Mr. Robertson 
will join you & advance the ain’t necessary to enable you to secure 
that contract— 

Keep me posted—1 will be here for a week or more— 

Faithfully vours HUGH H. GORDON. 

•/ *• 
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Exhibit 





The Western Union Telegraph Company. 

Incorporated. 

23,000 OOices in America. Cable Service to all the World. 
Robert C. Clowrv, President and General Manager. 

Received at 618 Riverside Ave., Spokane. Wash. 

17—Cl I—RG—E— 15 Paid. 

Miami, Fla., 'M'ch 17, 1904. 

R. D. Gwvdir, care Ollicc Sup’t Streets, Spokane, Wash.: 

About starting Washington to hurry contract Forward Wire here 
quick if outlook reservation still favorable. 

HUGH H. GORDON. 

8 a. m. 


Exhibit “K.” 


The Western Union Telegraph Company, 
Incorporated. 

23,000 Ollicos in America. Cable Service to all the World. 
Robert C. Clowrv, President and General Manager. 

Received at 618 Riverside Ave., Spokane, Wash. 

3—CII—LZ—E— 10 Paid. 296. 

Miami, Fla., April 23, 1904. 
R. D. Gwvder, care Office Sup't of Streets, Spokane, Wash.: 

I forward forms for contract suggested in letter. Write me. 

HUGH II. GORDON. 

6:25 a. m. 
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Andrew Lipscomb, Attorney at Law. 

Practices in the Supreme Court of U. S., Court of Claims, and all 
Courts in the District of Columbia and Virginia. 

1419 F Street Northwest, Washington, D. C. 

’Phone, Main 5959-M. 

Sept. 14th, 1908. 

Major R. D. Gwvdir, Spokane, Wash. 

My Dear Gwvdir: You doubtless know from mv attitude before 

*■ 

the Court of Claims, that I have alwavs tried t<> act toward vou in 

• • 

absolute good faith—Had my contention before that Court been 
sustained A had the whole fee been paid to me as sole surviving 
Att’v of of the Indians, I would most assuredly have paid you, in 
spite of technical defects in your claim—But the Court of Claims 
declared the Maish A’ Gordon contract to be dead & treated all sub¬ 
contracts thereunder as having died with it—For these reasons & 
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others fully stated to your Counsel here, I cannot feel that you have 
now any legal or moral claim against me, yet in spite of this your 
Counsel here has filed suit against me— 

While 1 do not think that this suit is just, I am not writing to 
quarrel with you about bringing it—We will let the Court decide 
what is right between us— 

My object in writing you now is to ask your aid in another mat¬ 
ter— 

You will be surprised to learn that Frederick C. Robertson 
295 (with whom you & I made a deal on the proposed new con¬ 
tract with the Colville Indians), is suing me for a part of the 
fee awarded me by the Court of Claims— 

Robertson knows (as well as you I know) that he was brought 
into the matter by you, solely for the purpose of aiding in securing 
& working under a new contract,—that his employment had noth¬ 
ing whatever to do with the case under the Maish & Gordon contract 
& that his coming to Washington in the Spring of 1906 (when I 
met him here) was soleljf for the purpose of preventing the fraudu¬ 
lent contract secured by McDonald, from being approved & to see 
what could be done to further the plans discussed by you & Robert¬ 
son iV: myself—Mv letters to you, written from Florida after Robert¬ 
son united with you, will show this; & if I were in Florida I think 
I could find letters from you to me, written at the same time which 
would also confirm it— 

Robertson has shown bad faith toward both of us, I want your 
help in defeating this suit of his which is an outrage— 

If you will get those letters from me to you (& copies of the let¬ 
ters written by you to me) which show that all our dealings with 
Robertson related solely to a new deal under a new contract with 
the Indians; will then in addition prepare a strong affidavit to 
that affect that you brought him into the case solely to aid in such 
new deal & that it had no relation whatever to the Maish & Gordon 
contract, & will send the letters & affidavit to me, I believe I can 
defeat his suit. 

Now, my dear Gwydir, this testimony will not in the re- 
298 motest degree affect your suit against me under the Maish & 
Gordon contract; & yet it will be of great service to me. I 
will gladly pay any expense of typewriting & notary fee for affi¬ 
davit. <£e., to which you may be subjected. 

With best wishes for your success in all your undertakings (ex¬ 
cept your suit against me) I am, 

Cordially your friend, HUGH H. GORDON. 

I want to emphasize the fact that throughout all this long & weary 
fight before the Court of Claims, I persistently & earnestly fought 
for your recognition—T did this against the protest of my Attorney, 
Mr. Lipscomb. In ever;/ brief filed by me (& I filed 8 or 4) T plead 
earnestly for your recognition <fc compensation & as I have above 
stated, if my legal rights had been recognized & the fee had been 
paid to me (a« it should have been), T would have allowed no 
technicalities to prevent my paying you even' dollar that your con- 
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tract called for—But the Court ignored the terms of the expired 
Maish & Gordon contract & ignored all subcontracts thereunder & 
paid each party solely on an alleged quantum meruit basis— 

Please send the letters immediately & the affidavit as soon as you 
can prepare it—My answer must be filed by Oct. 6th, 1908. 

Although my answer must be filed by Oct. 6, I could use the let¬ 
ters & affidavit on the trial , a week or more later—Send letters & 
affidavit as early as possible— 

297 Exhibit “M.” 

(Postal Card.) 

1316 Kenyon St., 
Washington, D. C., May 21, ’06. 

Dear Gwydir: One of the Members of the Conference Committee 

our 

wants to see a copy of the original contract—If you & Robert¬ 
son can In. the original which T had sent out to voli, select one of 
the contracts with one of the tribes & have Robertson mail it to 
Butler & Yale, Bond Building. Washington, D. C. Don't mail but 
one of the contracts— 

Please ask Robertson to send to me by return mail the receipt 
given me by him <fc which lie promised to turn over to me—lie for¬ 
got to do this before leaving Washington—I wrote him about it. 
but have not heard from him. He has doubtless overlooked it— 

Robertson has doubtless told vou of the status of matters here. 

Yours, &c., HUGH H. GORDON. 

(Addressed:) 

Washington 
Mav 21 
2-30 P M 
19-06 
DC 

Maj. R. D. Gwydir 
Spokane 

Washington. 


298 Exhibit “O.” 

The undersigned, tribes of Indians, by the individuals hereto 
signed, and the chiefs and head men of said tribe, for and on their 
own behalf and on behalf of all of the Indians constituting said 
tribe, do hereby agree, that they have consented and do consent that 
the contract hereinbefore made with Levi Maish of Pennsylvania 
and Hugh H. Gordon, of Georgia, attorneys at law, the said Levi 
Maish having died heretofore, shall be continued by the said Hugh 
H. Gordon, and his associates under this supplemental agreement, 
with all the rights conferred bv the said contract entered into by the 
resident tribes of Indians on the Colville Indian Reservation in the 
year 1894 with said mentioned attorneys; the said Hugh H. Gordon 
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on 1 1 is part to fully carry out the terms and agreements mentioned 
in said original contract, and the undersigned Indians for them¬ 
selves and their respective tribes hereby waive the time limit men¬ 
tioned in said contract; provided, the said Hugh H. Gordon shall 
with reasonable and proper diligence appear by himself or his asso¬ 
ciates before the Interior Department of the United States, the Court 
of Claims and Congress of the United States, and either procure the 
said moneys mentioned in said original contract, or the sum of One 
Million Five Hundred Thousand ($1,500,000.00) Dollars to be 
given to the said Colville Tribe of Indians, or to be held in trust 
for their use and benefit, and to be expended for them, or for the 
improvement of the said Reservation, or for proper improvements 
thereon under any appropriate action of the Interior Depart- 
299 ment or the Congress of the United States; and when such 
appropriation is made then the said contract is deemed to be 
fully performed, provided the said Hugh H. Gordon, by himself 
and associates renders efficient and meritorious service in protecting 
the rights of the said tribes of Indians resident upon the Colville 
Indian Reservation. 

All contracts other than the said original contract mentioned in 
this Supplemental Memorandum of Agreement, are hereby declared 
to be invalid and void, and are hereby revoked, and the said Hugh 
II. Gordon and his associates are hereby declared to he the only 
legal or proper representatives of said tribes of Indians hereinafter 
mentioned. 

In witness whereof, we have hereunto set our hands and seals on 
this the — day of December, 1905. 


300 


Exhibit “P.” 


Department of the Interior, 

United States Indian Service, 

Miles P. O., Wash., 12-4, 1905. 

Dear Rob: I have been working. Met Major McLaughlin and 
Capt. Webster. Have killed the Anderson business dead. 



m 
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Have seen all of the Old Chiefs, and met with a warm welcome 
from them and am satisfied that they will not sign for the new 
treaty, until the old treaty is settled. I will not he allowed to talk 
at the Pow Wow, now being held, but have seen the Indians, and 
have employed two men to impress them with what I have said. 

I thought it best not to ask any of them to sign for a new con¬ 
tract as it could not be kept quiet. And did not want to tip my hand 
to-1 am doing better than 1 had any right to expect. 

In haste. 

Yours, R. D. GWYDTR. 

301 Exhibit “Q.” 


(Mailed) Jan. 10. 1900. 

Jan. 8, 1906. 

Hon. Hugh II. Gordon, Biscayne, Fla. 

Dear Siij: Myself and associates sent Major Gwider to the Indian 
conference to see what could he done. You are probably aware ot 
the fact that the Government claims to have secured a supplemental 
agreement, practically abrogating all other agreements with the In¬ 
dians. 1 am informed that one of the purposes of this agreement 
was to prevent the claim for counsel fees under the old contract. 
I instructed Maj. Gwider to ascertain if he could sign up a new con¬ 
tract. but owing to the presence of Government officials, and the 
chance to incur enmity in the Department, he did not do anything. 
I understood that the old Maish Gordon contract had in some way 
become blended with the new contract secured with the Indians 
through former Indian Agent- Anderson and MacDonald, and think¬ 
ing that you had become restless with us here, I kind of dismissed 
the matter from my mind. You originally advised us to wait in 
this Indian matter, and I let it go by, but I feel satisfied now that 
the Indians could extend the time of this contract now as well as 
they could before the contract expired. For both would stand or 
fall independent of the approval of the Department. I probably 
neglected the securing of the contract, not only on account of your 
suggestion that I wait, but also on account of the great stress of busi¬ 
ness. The situation here is briefly this: Anderson, after he 
302 had been dismissed from the Government service, and while 
thoroughly discredited, went upon the reservation without 
permission from the Government, took the Government interpreter, 
and secured a contract that he had previously prepared, in the name 
of E. C. Macdonald, now assistant Attorney General. Some of the 
Indians claim that they were drunk when they signed it, and practi- 
callv all stand ready to repudiate it. I took the matter up of your 
contract with Anderson before he went to Macdonald and others, 
and he undoubtedly n laved us false, because he made the deal, 
as near as I can telirwith Judge Gordon of the Great Northern 
Road here, and the firm of Sullivan, Nuzum & Nuzum, and prob- 
ablv others. Nuzum & Nuzum are from Wisconsin and have some in¬ 
fluence there. Judge Gordon was formerly one of our Supreme Court 
Judges, and is a capable man. I went to Macdonald, and informed 
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him of my association with yon and Major Gwider, and stated that 
if he had a proper contract, and would protect us on proper lines, 
we would endeavor to work together, but I got no favorable response, 
therefore assume that there is nothing to be accomplished there. 

Of course, 1 recognize that at every stage of the proceedings, that 
each step I take with you or independently, both you and Major 
Gwider were with me in the case. It may be that I could secure an 
extension of this contract, but it seems to me that it would be a 
wise thing to attempt to get the approval of the Department for our 
right to do so, if this can possibly be accomplished. 

The treaty that they sought to execute here the last time provided 
that the money could be expended for the welfare of the 
303 Indians, and I do not know whether that would include the 
right of the Secretary of the Interior to settle with attor¬ 
neys or not. All of the Indians did not sign the Anderson-Mac- 
don aid contract, but I am satisfied that some of the parties attempted 
to get the Department to approve it, and as you know the ropes in 
Washington thoroughly, you should have this matter looked into at 
once, with a view of protecting your interest. 

After a most careful examination of the language of the original 
acts, but without an examination of the law of the two points in¬ 
volved in this matter, I make these suggestions. 

1. Does not the agreement with the Indians constitute a valid 
contract between the Government and these Indians? Was it not 
accepted by the Government? Did not Jhe Indians by permitting 
the land to be taken by the Government, or did not the Government 
as guardian in effect of the Indians appropriate their property to 
its use, and could not. an action be brought on behalf of these In¬ 
dians, probably in the District Court here, against the Government, 
for the $1,500,000 owed them? That is, without passing upon the 
legal points, if such a procedure could be undertaken, and we could 
secure an agreement for extension of the contract, and begin this 
action, it would be a substantial claim against the Government, 
which in my opinion could be enforced. 

I write this letter hurriedly, and without briefing up the law, but 
cannot the Government he directly sued by an Indian tribe the same 
as by an individual? If this could be done, then the effect of es¬ 
tablishing a legal right which could be paid by an appro- 
301 priation of Congress, would be substantially to cut everybody 
else out except you and T, making provision such as is nec¬ 
essary to protect the interest of all of you under the old contract. 

2. Would it not be wise to have the matter looked up at once so 
that the Anderson contract would be knocked out? Would it not 
also be well for you to say that you had engaged attorneys at this 
end of the lint* to collect evidence, showing the reliance of these old 
Indians on the promise of the Government, and their understanding 
of the tieaty, and that you procured Major Gwydir’s assistance, and 
had never abandoned your contract, and would not your service in 
the Spanish-American war be dated from the time the contract ought 
to run. 

I suggest these matters to you, and will now act in any way that 

22—2077a 
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von think will protect vou. After Anderson had consulted with us 
and then went on his own hook, and to use a parlance of the West, 
gave us the double cross, I am anxious, first, to protect ourselves, 
secondly, to prevent Anderson gaining the fruits of his fraud. Cap¬ 
tain Webster here is against Mr. Anderson. 

Yours respectfully, - -. 

Diet. F. C. R. 

Copy. 

305 P. S.—Since writing the within letter I have had a talk 
with Mr. Richard Yuzum over the matter, telling him how 
Anderson had treated us, and he claimed to be acting in connection 
with Marion Butler, who claimed to have had a complete assign¬ 
ment of your original contract. 1 told him that if we got to fighting 
there was little chance to do anything, and so far as I was con¬ 
cerned 1 was going to lay the facts fully before some of my friends 
in Congress to protect our interests. Xuzuni asked me to wait before 
sending you any letter, and that he would try and adjust the matter 
and try and take care of you, myself and Major Gwvder. I expect 
to see them in a few davs and write vou. They don’t seem to have 
a high opinion of Butler, and l think we can form some alliance 
with them. Major Gwvder saw McLaughlin, and he claimed that 
our claims would he taken care of under the old contract; that he 
had information to that effect from Washington. Please write me 
fully so that 1 will know how to act. L may have the major secure 
new contracts from the Indians under the agreement if you think 
it necessary. Please write me at once. 

Yours respectfully, -. 

Diet. F. C. R. 

Copy. 
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Bjscayne, Fla., Feb’y 8", ’06. 
lion. F. C. Robertson, Spokane, Wash. 

My Dear Sir: Please pardon my delay in answering your very 
interesting letter which reached me about two weeks ago. I have 
been quite unwell recently cY in addition have been greatly worried 
over the disastrous effect of flooding rains upon my crops of winter 
vegetables, entailing serious financial losses. Consequently as you 
can well imagine 1 have not been in a very good frame of mind for 
attending to outside business. I am comforted however in some 
measure, by the fact that my orange and grape fruit groves—which 
are said to be the best of their age in this section—have not been 
materially damaged. 

I think you are mistaken in your impression that I advised any 
delay in securing the new contract with the Indians. If you will 
refer to my former letter to you 6c to my correspondence with Gwvdir 
I am confident that you will find that I urged as prompt action as 
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possible—I know that you and Gwydir were greatly delayed pri¬ 
marily, by my failure to get the forms of the new contract to you as 
promptly as I desired; hut this was really not my fault—The delay 
was caused by my depending upon Butler & his Associates to pre¬ 
pare A forward the papers as they had agreed to do when I was in 
Washington. All this however was gone over by me in former cor¬ 
respondence with you A Gwydir A it is not necessary to recapitu¬ 
late. 

307 You will also see in my previous letters, the exact nature 
of my arrangements with Butler A Associates—I made no 

“complete assignment of the original contract" to Butler—I did 
make an assignment of an interest in the original contract and also 
an assignment under certain conditions, of an interest in the pro¬ 
posed new contract, which 1 was to undertake to secure through my 
friends and associates in the State of Washington. 

Butler failed to comply with his part of the agreement and at¬ 
tempted to perpetuate a piece of trickery which would have put me 
completely in his power if I had fallen into the trap lie set for me— 
It was to guard against Butler's designs that I finally decided to 
have you A Gwydir take the new contract in your own nmae or in 
the name of R. I). Gwvdir A Associates." 1 felt that vou and Gwvdir 

• • t j 

were honorable gentlemen whom I could unhesitatingly trust A my 
faith in you is still absolutely unqualified. 

In regard to the validity of the claims of the Indians to the 
$1,500,000. under the contract made witji the Commissioners of the 
Government, there is not the slightest question in my mind as to 
their equitable right to compensation for^the surrender of lands A 1 
am confident that the courts would so decide, if permitted to take 
jurisdiction—The trouble however is in getting a legal status in tin* 
Courts—I may possibly be in error, but my impression is that the 
Indians cannot inaugurate a suit, against the government, without 
the consent of Congress. There are I think but two avenues for 
redress open to them. One is to secure by a Bill in Congress a direct 
appropriation for the payment of their claims; A the other is 

308 to secure bv Bill or “Joint Resolution” the reference of the 
claim or the case to the Court of Claims. 


In view of the complications which hate arisen since we first de¬ 
cided to try for a new contract, it is an Exceedingly difficult thing 
to determine what is our wisest course—I am sorely disappointed 
that you A Gwydir did not push right ahead A secure the new con¬ 
tract as soon as the papers reached you—That would have eliminated 
the complication growing out of the Anderson-McDonald Contract— 
A we could have taken our chances of securing the approval of the 
contract by the authorities in Washington—But as we did not secure 
the new contract we will have to do the best we can under present 
conditions. 


It would of course be a most excellent thing for us if we could se¬ 
cure the permission of the Department to go on the Reservation A 
make a new contract with the Indians; But I am not at all sure that 
the Department will give in advance its official sanction to a pro¬ 
posed contract—My recollection is the Gwydir got the Maish-Gordon 
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contract without our asking permission in advance; but of this I am 
not positive—Gwydir will probably remember about this. At any 
rate if it can be secured I am satisfied that it will be necessary for 
me to go to Washington and attend to it personally—I don’t believe 
anything can be accomplished by correspondence. 

Rut the difficulty about this program is that 1 actually haven t 
the $lo0.00 with which to pay the expenses of that trip—My losses 
from cold and flood during the past eighteen months have left me in 
such financial straits that I am borrowing money with which to 
replant my crops and take care of my groves— 

800 T note your statement that the Government claims to have 
secured a supplemental agreement with the Indians which 
abrogated all other agreements. 1 had never heard of this ‘‘supple¬ 
mental agreement When was it made with the Indians & how? 
What are its terms? Have you a copy of it or have you ever seen 
a copy? 

Who is McLaughlin A‘ what does he mean by his statement to 
Gwydir that lie (MeLA had advices from Washington to the effect 
that our interests under the old Maish-Gordon contract would be 
protected? How are they to be protected & by whom? Who gave 
McLaughlin this assurance? 

If T were not so completely “strapped” financially, I believe I 
could go to Washington A: command enough influence to prevent the 
approval of the Anderson-Gordon contract & possibly secure per- 
mi"ion to send our representative on the Reservation to make a new 
deal with the Indians—Tf I had all the facts I believe I could stop 
the approval of the Anderson contract by correspondence; I could 
at any rate try to do so Rut 1 haven’t enough accurate data to make 
a businesslike statement of the case—I don’t know when he went 
on the Reservation, nor the date of his contract, nor how he secured 
it. nor who signed it nor who among the Indians did not sign, nor 
in what particular he lias violated law in securing his contract—All 
T know is that von write me von hear that he made some of the 
Indians drunk, who signed his contract A: that some failed to sign 
it—that the Indians are said to he ready to repudiate it—Rut I 
haven’t a trace of evidence to substantiate a single one of those 
statement^—It is all hearsay—If the Indian Agent or some Gov’t 
Officer out there would make a positive written statement 
810 about the matter it would have weight. 

The truth is I am so much in the dark as to the exact 


situation out there A: in Washington, that I cannot advise you or 
counsel with you intelligently—T have no faith whatever in any 
promises from those other parties to take care — our interests— 


Frankly 1 fear Gwydir made a fatal mistake in not going in & 
getting tlie contract before Anderson—If Anderson could do it 


surely Gwydir with his strong influence with the Indians could have 


succeeded more easily—Tf the presence of Government officials did 
not deter Anderson why could not Gwydir have gone ahead & got¬ 
ten the new contract? TTe wrote me repeatedly that he had the situ¬ 
ation well in hand Ai would see to it that the other crowd did not get 
ahead of us. I wrote him expressing my gratification & was sure 
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he would get the contract, if any one pot it—It is a very hard task 
to induce the Government to throw out a crowd who are ahead of 
us & give the pie to us unless we could show actual pround in se¬ 
curing the contract— 

Even if my term of service in the army were to be added to the 
length of the time the oripinal Maish-Gordon contract was to run 
it would not help ns materially—If Gwydir could induce the Indians 
who signed the Anderson contract and those who did not sign to go — 
the Indian Agent or other U. S. official & make a formal protest 
against its approval giving valid reasons for their protest we might 
defeat the approval 1 fear however that the failure to secure the 
contract ahead of (lie Anderson crowd was an irreparable mistake— 
If you can give me any comforting news I would be glad to have 
you do so. 

Sincerelv vours. HUGH H. GORDON. 
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The Western Union Telegraph Company. 

Received at 

156 Ch N8 C 18 collect nite 


11 


Miami, Fla., Mar. 8, ’06. 

A. C. Robertson. Att’y at Law, Spokane, Wn.: 

Can't promise success will do mv best require full information and 
proofs send one fiftv I write. 

HUGH II. GORDON. 

9:05 p. m. 


312 Mar. 10, 1906. 

Mr. Hugh II. Gordon, Biscavne, Fla. 

Dear Sir: 1 enclose you herewith a draft for $150. which will 
enable you to go to Washington, and protect our interest there I 
do nc»t believe that without a recognition of your contract any sub- 
sequent contract with the Indians can be put through over your op¬ 
position. I have written you somewhat fully, but I am now reliably 
informed that the agreement secured bv the former Indian Agent 
Anderson, dismissed for irregularity in the service, and taken in the 
name of Major MacDonald, does not include by its terms the rights 
of the Indians on the South half of the Reservation. This I am in¬ 
formed Mr. Nuzum has informed certain persons. The Indians on 
the south half are equally entitled to the benefits under this original 
agreement, for they were all a part of the same reservation, and they 
will have a right to take land by allotment as the north half Indians. 
In addition to this, Captain Webster told me that without his knowl¬ 
edge or consent. Anderson took his interpreter and went among the 
Indians, and clandestinely obtained the agreement he predicates 
his rights upon, and at a time when Anderson had been dismissed 
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from the service, and when he wa charged, its I was informed by 
Capt. Webster, with having kept certain Guardianship moneys of 
the Indians that he, Webster, had been unable to get from Anderson. 

It may be several bills are pending in Washington, but their char¬ 
acter can bo examined bv vou better than bv me. If vou 

313 need any assistance to protect us and you bring our interests 
to the attention of Senators McITenry and Foster in the Sen¬ 
ate, and my interest to Senators Ankeny, Piles, and Du Bois in the 
Senate, and I am satisfied that they will protect our interest to the 
extent that you can show that we are entitled to their protection 
under the rules of equity and good conscience. If you desire me to 
get additional agreements with the Indians here on your arrival in 
Washington, wire me fully, and I will send a representative there. 
I am unable however, to spend much money in this matter. There 
is no need of an affidavit for my part, because you can personally 
present yourself to the Department, and say that Capt. Webster has 
made this statement, and on that alone it seems to me, the Depart¬ 
ment would reserve its ruling until you had an opportunity to make 
a showing. I will make an affidavit to that (‘fleet, if necessary. 

In addition to that, if any large number of Indians appear to 
have signed this agreement, I am satisfied that their names have 
been probably added without their consent. Of this of course I can 
have no personal knowledge. 

It is reported that Mr. Nuzum and Judge Gordon are starting to 
Washington to he presented to the President about the 20th of this 
month. Aon should be on the ground there and protect your in¬ 
terests. Mr. Brusiard of Louisiana, and my brother S. M. Robert- 
son, and other Louisiana delegates, together with men who know 
you and me would undoubtedly protect us in this old agreement if 
they believed we were justly entitled to compensation. 1 believe 
that an approved agreement such as you have, is much 

314 better than another approved agreement such as Anderson 
had; although the- relv on Senator Lafoliette, who is a friend 

of Mr. Nuzum, and other influential Senators, to take their view of 
the matter. 

I would not precipitously start a fight against Anderson, for this 
might preclude any consideration of the Attorney’s fees but I would 
size the situation up carefully, and if our interest is not to be pro¬ 
tected, then I would oppose them. 

T will supply you here with affidavits from the Indians or others. 
The compensation could be made to the attorneys, should you estab¬ 
lish their rights at law or in equity to compensation. 

Trusting, sir. that you may have the best of success, and that the 
ides of March may bring to you growing crops claimed by winter’s 
icy breath and the ruddy green of spring, T beg to remain, 

Yours very Respectfully, F. c. R. 

Diet. 

F. C. R. 

As it is after banking hours, I will send the draft Monday 

# 3 H. H. G. 
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* Exhibit “A2.” 

Spokane, Washington, April 15, 1907. 

Messrs. Butler & Yale, Washington, D. C. 

Gentlemen : I transmit to you a copy of a deposition I ask to be 
filed in this ease. I sent the original to the Attorney General. The 
testimony of Mr. Gordon is not plain as to my sharing with him 
out of his recovery, and I desire that this be done. 

Very respectfully yours, 

Diet, 

F. C. R. ’ 

(Not sent.) *; • 

316 Exhibit “A3.” 

Spokane, Washington, April 15, 1907. 

lion. George M. Anderson, Assistant Attorney General, Washington, 
D. C. 

Dear Sir: Today 1 for the first time saw a copy of Mr. Hugh 
Gordon’s testimony. It does not seem clear that he recognizes me 
except as having become associated in this ca.-e with him after 
Nuzum arrived in Washington. As a matter of fact I have corre¬ 
spondence with him starting in 1904. Owing, however, to the fact, 
that we went fully into the question of services when you were here, 
I went before Mr. Avery today, and asked him to let me identify the 
receipt for money sent to Gordon by myself, and the contract signed 
in Washington by Mr. Gordon. I request you to permit this 
deposition to be filed, with your consent, as a part of the record. 
For that reason I transmit it directly to you. It is of great im¬ 
portance to me that this contract be admitted in evidence, because it 
will prevent the necessity of a dispute, probably, owing to the fact 
that I did not put them in as a part of my direct testimony. I did 
not believe they were material, thinking Mr. Gordon would make 
plain my testimony. I wish you to see that this is filed for really 
I stand in the position of an intervenor and have an independent 
right to protect my own rights in connection with the co- 

317 counsel in the case. I am satisfied that you, as the repre¬ 
sentative of the Government, de-ire this matter to be fairlv 

' «/ 

presented in this case, so that such award as may be made will be 
made by'the Court of Claims with a full understanding of the rela¬ 
tion of the parties, and I send this directly to you as a government 
officer, because they are originals, and are of the utmost importance 
to me. 

Thanking you in the premises, and trusting you may visit 
Spokane at some time when you have more time to see the beauty 
of our lake resorts in summer, and our trout streams, I am 

Yours very respectfully, -. 

# 2 G. M. A. 

Diet, 


F. C. R. 
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Exhibit “A4.” 


Spokane, Washington, April 20, 1007. 

George II. Patrick, Esq., 1 120 New York Ave., Washington, P. C. 

Mv Dear Sir: I transmit herewith to you a copy of a deposition 

that I make in the matter of the pending litigation with the Indians. 

1 wish you would take this deposition up with Messrs. Butler <fc Yale, 

and if they believe it should be filed, file it directly. If they think 

the letter written bv me in 1004 should he eliminated, 1 authorize 

you to do so. and strike it from the deposition, the same being my 

act. T send this correspondence to you because I don't desire to lose 

control of these papers, unless I know they are filed in connection 

with my original deposition, as they are originals and very valuable 

to me 1 don't see whv they should not be filed. If Butler & Yale 

• • 

and the Court of Claims recognize the contract signed in Washington, 
and the money is disbursed, it leaves Gordon and mvself in exactly 
the same position we would be under this contract. If the Court 
should hold that the matter of quantum meruit should govern, then, 
of course, in judgment what I would receive as compared with what 
Gordon would receive, tliev must under this contract award me one 
half of what would be coining, while Major Gordon's testimony, 
which you can procure from Butler and Yale, does not mention me. 
You can explain to Messrs. Butler A Yale that 1 transmit this depo¬ 
sition to vou so that vou and tliev mav act as seems to be 

• t • • 

31b best. At the same time kindly ascertain the situation and 
write me. 

Yours very truly. 


Piet. F. C. R 


#2 G. TT. P. 
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Exhibit “A5." 


July 25th, 1006. 

F. C. Robertson, Esq., Spokane, Washington. 

Pear Sir: We have heretofore written you requesting a statement 
of the sendees which you have rendered to the Colville Indians, and 
forwarded you a copy of the petition filed with the Court. We have 
also suggested the line of services that should be shown to l»e effective 
in procuring judgment, and that is, services before Committees of 
Congress and the Departments, as opposed to services “before Con¬ 
gress" or individual Congressmen to influence Congressional action; 
the latter class of services is. as you know lobbying, and cannot be 
considered by the Court. 

The law sending the case to the Court requires that services shall 
be proven and that in payment the kind of services shall be consid¬ 
ered; so that it is vital, if you have rendered any services to the 
Indians, that it shall be affirmatively shown. And before we under¬ 
take to take testimony it is of course essential that we shall have 
before us a complete view of the case in this regard. 
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Kindly give your attention hereto, so that your statement will be 
in our hands before September 1st. 

Very cordially yours, 

BUTLER & VALE, 

By J. M. VALE. 

F. C. Robertson #2. 

321 Exhibit “A6.” 

August 1, 1906. 

Messrs. Butler & Vale, Washington, D. C. 

Gentlemen: 1 am in receipt of your favor of July 25th, and in 
response thereto, would say, that 1 have received a copy of the bill 
filed by you in the Court of Claims. In regard to the services that 
I rendered, 1 would beg to say that T have a written contract with 
Mr. Hugh Gordon for one half of the monies recovered, either in 
his name or in mine in this controversy. 1 also have a contract with 
you that of the money received I shall receive something less than 
ten thousand Dollars. I prepared a complete brief to be filed, but 
Mr. Butler was insistent that this was not necessary, as he had 
covered in his opinion, the facts in the case. I paid my own way 
to Washington for the purpose of consulting with the attorneys in 
the case; staved there some two weeks, and also advanced the means 
to Mr. Gordon to be there, and in addition to this I have agreed to 
take care of Major Gwydir, who originally negotiated the Maish 
Gordon contract. 1 thought probably that conditions such as have 
arisen might present themselves, and believed I should file my 
written brief before the Department and before the Committee, but 
in view of the representations made me by Mr. Butler, I did not do 
so. In fact, I was induced to act under your direction in this mat¬ 
ter bv Senator Du Bois. 1 did see a number of individual 

322 Congressmen and Senators, read mv brief to at least two of 

4 1 ty 

them, and was prepared at any time to go before this Com¬ 
mittee. until our complete arrangement was made. 

Now, under this contract, both yourselves and Gordon are obli¬ 
gated to me for my share of the money received, whether or not 
services are proved bv me. I do not understand that you will at- 
tempt to apportion these services, leaving for instance, Gordon and 
Nuzum to make a case of quantum meruit, myself to make a ca*e of 
quantum meruit, and yourselves and Mr. Butler to make a case of 
quantum meruit. If you do, very many services that I have ren¬ 
dered can be shown that 1 believed it to be immaterial to burden you 
with, including services I believe to be of great value to the Indians. 
I will therefore cooperate with you in making any proof along any 
of the lines of the services in consultation or actually rendered. I 
fully consulted with Mr. Nuzum, and did all I could to bring the 
conflicting interests together in this matter. 

Now, I want to know where I am at. If you have any hesitancy 
in protecting me under our contract, and I called that to your atten¬ 
tion, and you did not answer, I will hire, personally, attorneys in 
Washington, and intervene in the suit or at least ask permission to 

23—2077a 
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prove nil the contracts in existence, so that my rights may he pro¬ 
tected. I am very anxious to co-operate with you, as I said before, 
but I do not want any question of confusion to exist between us. 
want to know where I am at. if I have to make my own case, I 
shall make it in my own way. 1 want a square understanding as to 
what I am to receive, and how I am to go about in full co-operation 
with you as attorneys to show meritorious services on niv 
323 part and on yours. You can understand that the existence 
of the contracts with us eliminates to a great extent the ques¬ 
tion of quantum meriut, among those attorneys who have cooperated 
together under the same claimed contracts, and this was the under¬ 
standing with which these provisions were placed in the bill, and 
this bill was passed referring to other attorneys than yourselves. It 
seems to me that we could be of great service to you, as well as in 
showing the continued effort made under the Maish Gordon contract 
for a number of years, the new contract with the Indians practically 
a continuation of the old, and continuous services rendered. 

I think I have about outlined my views in this matter, but I am 
ready to defer to the superior judgment of yourselves, and Mr. Butler 
to the extent of cooperating to the full limit in making this proof. 1 
doubt the advisability of attempting to take depositions here. It 
might stir up in my opinion endless opposition, and probably result 
largely in starting opposition, especially to the new contract, that 
might defeat to some extent the recovery. Some time ago I wrote 
fully to Mr. Gordon my views with regard to bringing action in the 
District Court in the names of the Indians, and have largely exam- 
ined the legal questions involved, independent of any briefs that 
you mav have written, and when there was fullv informed on tin* 

V 1 * 

subject without knowing that you claimed to have matters in hand. 
You recollect Mr. Butler said to me, ‘‘Don’t tile a brief. I have the 
positive promise of the Conference Committee that they will recom¬ 
mend the direct payment to us without reference to tfie Court of 
Claims, of the monev asked for. and 1 have made such concessions to 
others that I would receive a fee not as great as Mr. Nuzum 
321 and and his associates. Therefore, the concession I make to you 
is the utmost I can make/* On the strength of this statement 
that I fully relied upon and believed, and which must have been the 
belief of Mr. Butler. I entered into the contract, and from that time 
on acted under the idea that the business in hand should be confided 
solely to Mr. Butler. I would therefore, at this time, like to know 
what you want me to do to assist you: whether you fully coincide 
with my statement that no matter whether this money is allowed 
individually to Butler & Yale or others I am entitled to my share 
under the agreement made between Butler individually, Butler & 
Yale, Hugh Gordon and R. AY. Nuzum. and this being so, I want 
you to let me know distinctly what I am expected to do, and whether 
or not these views meet with your approval. 

Very respectfully. F. C. ROBERTSON. 

Diet. F. C. R. 


#2 B. & V. 
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Exhibit “A7.” 


November 14th, 1907. 

F. C. Kobertson, Esq., Spokane, Wash. 

My Dear Sir: I have yours of the 9th inst. to the firm in the 
matter of Gordon’s intervention. 

I have moved to dismiss four of the intervening petitioners, 
namely, those of McGee and Gwydir et al., represented by Stock- 
slager A Heard, of this city, and those of May and Miller, adminis¬ 
trator of Maish, represented by Mr. May. 1 have also filed answers 
to the intervening petitions of Miller, Administrator, and May. 
Later, I will file an answer to the Gordon petition, and also will file 
a motion to dismiss and expect to have tlie whole question of the 
right to intervene up at the time of final hearing. 

T really have no fear as to the result, and von may be sure, and 
all others, that your interests will be protected by us in accordance 
with the several agreements we have with attorneys. But if we 
should be compelled now, or at any future point in the proceedings, 
either before this court or before the Supreme Court of the District 
of Columbia to meet the issues raised by these several intervening 
petitions, I rely on your testimony to show that Mr. Gordon acted 
for himself and associates, and as the survivor of Maish and Gordon, 
and so held himself out to you and to Butler & Yale and to all others 
up to the time of the passage of the jurisdictional act. Is this your 
understanding and recollection of the facts? 

32<> I had in mind to use vour affidavit with a view to showing 
Mr. May, in conference, that he had no case; but, on reflec¬ 
tion, I do not think there is any way but to clean him out on a 
square stand-up fight, which will unquestionably, be the result. 
Yerv truly yours, J. M. VALE. 


327 Complainant’s Exhibit 6. 

2022 N St. N. W., 

Washington, D. C., Nov. 18 tk, 1907. 
lion. H. I). Gwydir, Spokane. Wash. 

My Dear Gwydir: You of course know of the disreputable effort, 
which Butler & Yale are making to rob me & you & every other 
honest man in this case, who holds a contract with me—1 am here 
to give them the fight of my life, & if there is justice to be had, we 
will wipe up the floor with them. Col. Stockslager has doubtless 
written vou that we are in absolute harmonv A accord—I have never 

«- I- 

had a thought other than to stand loyally by the men, who have been 
square with me—But some of the men, who held contracts under 
me & were employed to aid me, in winning my fee, have not been 
straight & square & I am inclined to believe that Henderson went 
back on me & joined Butler in his scheme to fleece all the rest of 
us—I am not dead sure of this, but I want to know’ the truth. 



180 FREDERICK C. ROBERTSON VS. HUGH H. GORDON ET AL. 


Now treat all that I am saying a* absolutely confidential. I know 
you are an honorable man k that 1 can trust vou—It is of vital 
importance to me — know at earliest moment possible tKe truth 
about Henderson —-1 mean I). B. Henderson. There are certain 
things that I know it others that I have heard which make me be¬ 
lieve that Henderson was in some way mixed up with Butler 
328 or with McDonald or some of these schemers who have been 
plotting for two or three years to beat us out of our rights. 
You might talk with Wendall Hall in strict confidence & get him 
to cooperate with you in getting up for me any evidence which will 
throw light on Henderson’s conduct. I have good grounds for 
suspecting that while acting here as one of my attorneys he was a 
party to an effort to get a new contract with the Indians, which 
would have left out vou & me k May & all of our friends; k since 
then I have run up on something tending to show that he is or has 
been mixed up in some way with Butler’s dirty work—Now if you 
k Hall can quietly go to work & get at any facts about Henderson 
which will show me the truth as to his lovaltv or d/.dovaltv to me. 

• t c/ *. 

it may be of great service to me; k in case it comes to a scrap—I 
mean a legal fight—between me & Henderson & I win, I will re¬ 


member you & Hall substantially, if you can give me material help. 
Tf Henderson has been square with me I want to see him get every 
dollar promised him by me, just as 1 intend that you & Hall k 


your other associate shall receive 


every dollar promised you in case 


we wallop Butler as I believe we will; but confidentially if Ilender- 


son has attempted to betray me cY joined Butler in the attempt to 


fleece us, he ought not to receive a cent What 1 want to know is, 


the truth —I want to do right in his case. a> well as in all others. 

Be especially careful to sav nothing to Robertson or Nuzum or 

any of tho-e interlopers—Don’t let a one of that Crowd know that 

you have heard from me—T found out last year that Robert- 

320 son was not vour friend & would have gone back on vou if 

• * ' « 

he had had the chance. 


Keep your own counsel: but get at oner all the information you 
can about Henderson. As soon as this reaches vou. write me at once 


telling me what you may know now, then hunt judiciously for 
reliable information k write me about that later, but as soon as 


vou can. 

« 

My honest conviction is that we will defeat the disreputable plot 
the-o scamps are trying to carry into execution. 

Write me promptly—with best wishes. I am 

Faithfully vours. HUGH H. GORDON. 


2022 N St, N. W. 
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After 5 days return to 
Mr. Hugh H. Gordon, 
2022 N St. N. W. 


(Envelope.) 


Washington, D. C. 
Nov. 18 
9 30 P M 
1907. 1C 


Hon. R. D. Gwydir 

Spokane 


Find present address k 
deliver promptly. 


Washington 


Spokane, Wash. 
Nov. 23 
7 30 A M 
1907. 
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Complainant’s Exhibit No. 7. 


2022 N St. N. W., 

Washington, I). C., Dec. \W\, 1907. 
Hon. R. D. Gwydir, Spokane, Wash. 

My Dear Gwydir: I have vours of 11th Dec. iV: am glad to hear 
from you. You have evidently misunderstood my letter. Tf you 
will read it again, you will sec that I am not trying to find out what 
Henderson in doing non or what he has been doing since we secured 
the appropriation. What I am after is to ascertain whether or not 
he was in the plot with Butler <fc Nuzum k McDonald k the crowd 
who have tried to heat us out of our rightful interest in this fee— 
McDonald k Nuzum k a lot of those fellows out there, came here 
with a fake contract—a flimsy pretense, which was a sham k a 
fraud—utterlv worthies.—and thev went to Butler with it—This 
was in 190."). I think—At any rate it was some time ago—They all— 
Butler included—knew that this fake contract was a fraud k utterly 
worthless yet Butler went into a deal with this crowd, by which he 
was to take this fake contract as a pretext k attempt to grab the entire 
fee k rob me and every honest man associated with me—I presume 
that you already know the most of these details. 

Now 1 have strong reasons for believing that Henderson went into 
this conspiracy—I have already evidence enough to convince me 
that Henderson as well as Butler was a traitor to me. 

331 You know both Butler&Henderson were employed by me— 
Thev had no contract with the Indians—Thev were inv at- 
tornevs k my representatives k were both by their contract k by 
professional honor bound to be loyal to me & to my interests—My 
belief is that Henderson was just as treacherous as Butler & that he 
went into the plot with Butler to rob me & you k May k every other 
honest man in the case. 

I was in hopes that you could get on Henderson’s trail to find out 
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if he was not “standing in” with McDonald <fc Nuzum and that 
crowd of would-be interlopers out there. 

I want to repeat my caution that you proceed very carefully — 
Don’t let even vour most intimate confidants know that vou are 
acting in this matter at my suggestion—Tf you ask questions, do so. 
as if vou wanted the information for vour own use. As a matter 
of fact I am not ashamed of this effort—I would not hesitate to 
openly declare I was hunting for this evidence if that was the wisest 
way to get the evidence—My only reason for keeping in the back¬ 
ground is that I want to get the evidence—to get at the tmth—and 
I have thought you could work most effectively by proceeding along 
the line^ T have suggested. 

Now in regard to vour testimonv, I see no reason why vou should 
not give it at once—It is important that you emphasize the fact 
that the Maish-Gordon contract is the only contract ever legally 
executed by Indians interested in this claim and the only contract 
relating to this claim ever approved by the Department. 

You also want to testify that Major Hugh H. Gordon as the sur¬ 
viving Associate (Not Partner) in the Maish & Gordon contract, is 
the only person to whom the fee in this case could legally & right¬ 
fully be paid. 

882 Also that every man who has a trace of right to appear in 

this case or act in behalf of these Indians in anv wav must 

* • • 

derive that power from Maish it Gordon, or from Major Gordon the 
surviving A**ociate of Maish it Gordon. 

I think it would also be wiser for vou to have vour attorney Geirl 
Jones write Stockslager that it is your wish that he take the ground 
that the court should pay the fee to me —If we secure 15% you will 
be promptly paid your $80,000 (for yourself it Hall & your other 
associates) it if we get 10% only,you will get promptly vour$20,000— 
(to be divided between you three). If we start any divisions of the 
fee in the court we are liable to have a lot of complications with 
these claims by these outside interlopers—but if all our friends will 
concentrate in asking the Court to pay the fee to me—which is the 
only legal <t the only right thing to do, T believe our fight against 
Butler it these outside schemers will be greatly strengthened, Col. 
Stockslager understands fullv that I am as I have a 1 wavs been— 
absolutelv loval to vou—And so far as T know he is readv to take 

• * t t 

the position I have suggested—I will tell you all about Robertson, 
when I see vou—In mean time vou mav rest assured that T know 
whereof I speak—But keep your own counsel about this it steer 
clear of any deals with him. 

Treat my letters it all I say to you as strictly confidential—T be¬ 
lieve we will win the fight here. 

Faithfullv vours. 

• • 


HUGH II. GORDON. 
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(Envelope.) 


After 5 (lavs return to (Stamp.) 

#2022 N St, N. W. 


Personal.) 


Washington, D. C., 

Dec. 19, 

9.30 P. M., 

1907. 

Hon R. D. Gwydir, 

Care Superintendent of Streets, 
Spokane, 

Washington. 


334 Complainant's Exhibit #8. 

Postal. 

Washington, D. C., May 26, ’06. 

My Dear Gwydir: I wrote you some days ago to send one of the 
contracts on here to Butler 6c Yale—They now say they will need 
all the copies—that is the contracts with all the tribes. You will 
remember I had them expressed to you about two years ago. Butler 
6c Yale say they will need all these copies to put our case through 
the Court of Claims to which it has been referred. 

Please express all copies of the old Maish 6c Gordon contract 
Butler 6c Yale, Bond Building Washington, D. C. Please attend 
this at once—Push these papers on by first train. 

Yours faithfully ' HUGH II. GORDON, 

Biscayne, Fla. 

I go to Florida tonight. 

335 (Face of Postal Card.) 

Spokane, Wash., Washington, D. C., 
May 30, May 26, 

9 A. M., 1906. 4.30 P. M., 

1906. 


Postal Card. 

The Space Below is for the Address Only. 

Major R. D. Gwydir, 

Care Supt. of Streets, 
Spokane, 

Washington. 


SS 
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Opinion of Court. 
Filed Jul- 13, 1909. 


In the Supreme Court of the District of Columbia. 

No. 28000. Equity. 

Indian Protective Association, Complainant, 

vs. 

Charles H. Treat, Treasurer, et al., Defendants. 

No. 28001. Equity. 

Indian Protective Association, Complainant, 

vs. 

Charles II. Treat, Treasurer, etc., et al., and IIeber J. May, 

Defendants. 

No. 28005. Equity. 

Richard D. Gwydir et al.. Complainants, 

vs. 

Charles II. Treat, Treasurer, et al., Defendants. 

No. 28006. Equity. 

Frederick C. Robertson, Complainant, 

vs. 

Hugh H. Gordon et al.. Defendants. 

The above entitled causes were brought by the respective complain¬ 
ants for the purpose of enforcing alleged liens against certain moneys 
in the Treasury of the United States, payable to the defend- 
337 ants Hugh II. Gordon, Benjamin Miller, administrator and 
IIeber J. May; and the said causes were consolidated, and 
have been heard together. 

The cause of the Indian Protective Association against Treat et 
al.. No. 28001. seems to have been adjusted, for it is not insisted 
upon by counsel in the final hearing; and it is stated that the money 
sought to be impressed with a lien in favor of the complainant in 
that suit, has been drawn from the Treasury by the defendant. 
IIeber .T. May, and all claims in regard thereto settled. 

In said Equity cause. No. 28000, the Indian Protective Associa¬ 
tion seeks to recover a portion of the funds which were awarded by the 
Court of Claims to the defendant Hugh II. Gordon, and the defend¬ 
ant Miller, administrator of Levi Maish, deceased, said Association 
claiming as assignee of one Richard C.. Adams, the said Adams hav- - 
ing received an assignment from said IIeber ,T. May, and from one 
Daniel B. Henderson, of all their rights under a certain contract 
with the defendant Hugh IT. Gordon, dated January —, 1901. 
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The complainant in said cause No. 28003 claims a one-half inter¬ 
est in the moneys awarded to the defendant Hush II. Gordon by the 
Court of Claims, which he seeks to recover. The Treasurer of the 
United States has paid the money over to the receivers appointed by 
this Court, who have in their custody $22000 being $14000 awarded 
to said Gordon, $3000 to said Miller, and $2000 to said Robertson, 
he having voluntarily brought the $2000 into this Court to be added 
to the $14000 awarded to Gordon, and lie claims $S000 out of the 
sum thus made. 

Richard D. Gwydir, et al., complainants in No. 2S005 Equity, are 
claiming six forty-fifths of the total amounts awarded to said 

338 Gordon and said Maisli, their claim being under a contract 
dated June 15, 1894, made with said Gordon and Levi 

Maish, and which was for services rendered by said complainants in 
connection with said Gordon and Miller in securing tne Indian con¬ 
tract referred to in these proceedings as the Maish and Gordon con¬ 
tract, and which was dated May 12, 1894, was duly approved by the 
Secretary of the Interior and the Commissioner of Indian Affairs, 
and which expired by its own terms on July 25, 1904. 

The controversy raised by these various proceedings is over the 
distribution of the said $22000 formerly in the Treasurv of the 
United States, but now in the custody of this court through the re¬ 
ceivers. 

The funds were awarded to the various parties by the Court of 
Claims, under the Act of June 21, 1906 (34 Statutes-at large, 377). 
All the parties now seeking relief in this court appeared in the 
Court of Claims in the proceeding instituted there by Butler and 
Vale, under the said Act of Congress; and said Robertson was 
awarded $2000 in his own right, said Daniel B. Henderson $5000, 
and said Ileber J. May $3000. 

The said corporation known as the Indian Protective Association, 
and the complainants in said Equity cause No. 28005, received noth¬ 
ing in the Court of Claims, because it was not shown that they had 
any contracts with the said Indians, or that they had rendered any 
sendees for the said Indians. 

Before the order of consolidation was made herein, the case of 
Gwydir, et al., against Treat, et al., No. 28005 Equity, was set down 
for hearing on the bill and answer, and the court heard the 

339 same, and reached a conclusion, which was stated in an opin¬ 
ion filed in the case, and afterwards published in Vol. 36, 

Washington Law Reporter, 694. 

After considering the arguments of counsel, and the testimony 
taken and submitted, I am unable to reach anv other conclusion in 
regard to the rights of the complainants in that cause; and for the 
reasons stated in said opinion, I adhere to the conclusion therein 
stated. 

As to the contentions herein on behalf of the Indian Protective 
Association, that is, as assignee of the contract made by Henderson 
and May, is entitled to enforce said contract here, my conclusion is 
adverse to the right of the complainant for several reasons. 

First, the contract with Henderson and May, made by Gordon. 

24—2077a 
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clearly contemplated a recovery under the Maish and Gordon con¬ 
tract, and none other, and no recovery in fact was made under that 
contract. 

Second, said Henderson and May were each awarded a sum sup¬ 
posed to represent the amount that their sendees were worth in be¬ 
half of said Indians in the Court of Claims, and therefore they had 
nothing further to assign to the Indian Protective Association, for 
their claims have been allowed and paid. 

There are other objections raised to the right of said Indian Pro¬ 
tective Association, one of which was strongly argued, to the effect 
that the Association itself was defunct as a corporation. Without 
passing upon that question, 1 am satisfied from my examination and 
consideration of the case, that the claim of the said Indian Protec¬ 
tive Association, made in said Equity cause No. 28000, must be 
denied. 

840 As before stated, the controversy made in said Equity cause 
No. 28001 has been in some way settled between the parties, 
and is not further contested. 

This leaves for consideration the rights of the complainant Fred¬ 
erick C. Robertson in Equity cause No. 28003. This complainant 
not only appeared in the said cause in the Court of Claims, and asked 
for compensation, but was there awarded $2000 as the full measure 
of his services in behalf of the said Indians. lie now claims that he 
is entitled to $0000 more out of the award to Hugh H. Gordon. 
That is to say that he and said Gordon were to share equally in the 
fees that were to be received by them in said cause. His claim is 
made under a contract signed Mar. 28, 1906, as follows: 

“This agreement made between F. C. Robertson and Hugh H. 
Gordon, witnessed), that they shall share equally in all monies ap¬ 
propriated by Congress, or allowed by the Interior Department, 
which may accrue to said Gordon or said Robertson as attorney fees, 
growing out of the rendition of services to the Colville tribe of In¬ 
dians, whether allowed under the Maish-Gordon contract with said 
tribes, or on any other theory whatsoever, which said interest is to 
inure to either party, no matter in whose name such allowance is 
made. Both parties hereto to mutually labor to secure such allow 
mice. Out of said Robertson’s share he agrees to compensate R. D 
Gwydir by a reasonable compensation. The fees to be divided be¬ 
tween said Robertson and said Gordon as herein provided shall be 
the net sum accruing to said Gordon after settling with othei 
341 attorneys under contracts heretofore made by said Gordon. 

F. C. ROBERTSON. 
HUGH H. GORDON/' 

This contract strictly argued would apply only to moneys tha 
were appropriated by Congress, or allowed bv the Interior Depart 
ment, to one or both of these parties: and does"not by its terms appl; 
to moneys allowed by the Court of Claims for the actual value of th 
. ^ i * ^ was evidently made in contemplatioi 

of a direct appropriation by Congress to the attorneys, or an allow] 
ance by the Interior Department under a new contract which it wd 
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contemplated might be secured, and approved by the Department. 
The old contract, known as the Maish-Gordon contract, had then ex¬ 
pired, and the parties were negotiating to secure a new contract, or to 
secure direct legislation appropriating moneys for their compensa¬ 
tion. and to that end each of them agreed to devote his energies. 

I am disposed to believe from the testimony, and from the record, 
that neither of said parties contemplated the necessity of going to 
the Court of Claims, and filing their claims for services on a quan¬ 
tum meruit basis under such a jurisdictional act as was afterwards 
passed; and that therefore the contention of this complainant, to 
share equally with Gordon in the award of that court, should be 
denied. 

I It is claimed by counsel for the administrator of Maish, that they 
should be allowed their commission as per contract with the 
2 administrator upon the whole amount of $f>000 awarded to 
said Miller in the Court of Claims; and that the same should 
t be reduced by any percentage thereof being paid to Gwydir, Ed- 
irds and Hall. I am unable to agree with this contention, because 
I am right in awarding to Gwydir, Edwards, and Hall the propor- 
>n of the fee which is to — paid to Miller, counsel representing 
iller in the Court of Claims would only be entitled to their com- 
ission upon the net amount received by their client. I think their 
rims in this respect must therefore be denied. 

The result of these conclusions is, that all the claims of the com- 
ainants, except those of Gwydir, Edwards and Hall, in No. 2800.') 
piity, must be denied; and the claims of said Gwydir, Edwards, 
id Hall be allowed. Said Robertson will of course be allowed to 
thdraw the $2000 which he has paid to the receivers, less all proper 
arges against the same, if any. 

JOB BARNARD, Justice. 

Decree. 

Filed Jul- 15, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28006, Consolidated. 

Frederick C. Robertson, Complainant, 

vs. 

Hugh H. Gordon, Defendants. 

This cause coming on to be heard upon the pleadings and 
bS proofs herein was fully argued by counsel for the respective 
parties and duly considered by the court: Whereupon, it is 
lis loth day of July, 1909, by the Court adjudged, ordered and de- 
eed that the bill of complaint herein be dismissed, and the injunc- 
)n herein dissolved. 

It is further adjudged, ordered and decreed that the defendant. 
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Hugh IT. Gordon, recover of the complainant, Robertson, his costs 

of suit to be taxed bv the Clerk and have execution thereof as at law. 

•/ 

It is further adjudged, ordered and decreed that the receivers pay 
and turn over to the complainant the $2000 in their hands awarded 
to him by the Court of Claims as set out in these proceedings, less 3 
per centum thereof to be deducted therefrom as receivers commis¬ 
sions and the costs taxed as aforesaid to be also deducted therefrom. 

It is further adjudged, ordered and decreed that the balance in 
their hands awarded to Hugh II. Gordon by the said Court of Claims, 
after payment of the sum this day decreed to the complainants in 
Equity cause No. 28005 and after deduction of 3 per centum of 
$14000 as receivers’ commissions, be paid and turned over by the 
receivers herein to said Hugh II. Gordon or his solicitors of record. 

By the Court: 

JOB BARNARD, Justice. 


From the above decree the complainant prays an appeal in open 
court and the amount of the appeal bond to operate as a supersedeas 
is hereby fixed at One thousand dollars and if for costs only at one 
hundred dollars or a deposit of that sum in the registry of the Court. 

JOB BARNARD, Justice. 
344 Memorandum. 

August 4, 1009.—Appeal bond approved and filed. 

Stipulation. 

Filed Sep. 11, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

No. 28006. 

Frederick C. Robertson, Complainant. 

vs. 

Hugh II. Gordon et als.. Defendants. 

It is hereby stipulated and ay reed that all the stipulations and 
agreements made during the taking of testimony and trial of the 
above entitled cause be and the same are hereby re-affirmed and re¬ 
entered into as respects the hearing upon appeal before the Court of 
Appeals of the District of Columbia, to-wit: 

Each party shall be at liberty to refer, as if part of the record and 
properly pleaded and proven herein, to 

(1.) All records of the Court of Claims in the case of Butler and 
Vale against the United States and the Indians on the Colville In¬ 
dian Reservation, No. 29526, in that court; 
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(2.) The proceedings before Congress respecting the said 
345 Colville Indians and their claim, as appearing in the Con¬ 
gressional Record: 

(3.) The records of the suits Nos. 28000 and 28005 in the Su¬ 
preme Court of the District of Columbia, the Indian Protective Asso¬ 
ciation and R. I). Gwvdir and others against Hugh II. Gordon, and 
others involving the same fund the subject of this suit. 


Solicitor for Frederick C. Robertson, 

Complainant and Appellant. 
JAMES B. ARCHER, 

Solicitor for Hugh II. Gordon, Defendant. 

KAPPLER <fc MERRILLAT, 

Solicitors for Butler and i'ale, Defendants and 

Cross-complainants, Avpellees. 


September 11, 1909. 


Order for Transcript of Record on Appeal. 


Filed Sep. 11, 1909. 


In the Supreme Court of the District of Columbia, Holding in 

Equity. 

No. 28006. 

Frederick C. Robertson, Complainant, 

vs. 

Hugh H. Gordon et als., Defendants. 

346 The Clerk will please make up a complete transcript of 
the record in the above entitled cause for appeal to the Court 
of Appeals of the District of Columbia, at its next term, in accord¬ 
ance with the rules and practice in such case made and provided. A 
schedule of the same is appended. 

Very respectfully, - -, 

Solicitor for Complainant and Appellant. 

Schedule. 

1. Robertson bill and exhibits. 

2. Restraining order. 

3. Injunction order. 

4. Motion for consolidation of causes. 

5. Order of consolidation and appointment of receivers. 

6. Gordon’s original answer, and exhibits. 

7. Exceptions to same. 

8. Order sustaining exceptions. 

9. Gordon’s second answer. 

10. Replication. 

11. Butler and Vale’s cross-bill, answer, etc. ‘ 
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12. Butler and Vale’s amendment. 

13. Demurrer to same. 

14. Order sustaining demurrer and dismissing cross-hill. 

15. Amendment to same. 

16. Opinion of Court on demurrers. 

IT. Butler and Vale’s appeal, and appeal papers. 

18. Spokane testimony. 

19. Washington testimony. 

347 20. Opinion of Court at final hearing. 

21. Final decree in cause; allowance of appeal, etc. 

22. Bond and security on appeal. 

23. Stipulations. 

24. Any other document in case omitted herefrom but required 
under the rules to he included in complete record on appeal. 

25. Order extending time for appeal bond. 


Service of copv of the above acknowledged this September —. 
1909. 


JAMES B. ARCHER, Jr., 

Sol’r for Hugh H. Gordon. 
KAPPLER & MERRILAT, 

Sol’rs for Butler & Vale. 


Memorandum. 

September 13, 1909.—Time in which to file Transcript of Record 
in Court of Appeals extended from time to time to and including 
October 15th, 1909. 


348 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
34/ both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in Equity Cause No. 28006, wherein 
Frederick C. Robertson is Complainant and Hugh IT. Gordon et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the Citv of Washington, in said District, 
this 13th day of October A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2077. Frederick C. Robertson, appellant, vs. Hugh H. Gordon et 
al. Court of Appeals, District of Columbia. Filed Oct. 13, 1909. 
Henry W. Hodges, clerk. 
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HUGH H. GORDON, MARION BUTLER 
and JOSIAH M. VALE, individually 

AND AS PARTNERS UNDER TlIE FIRM 
NAME AND STYLE OF BUTLER AND VALE- 


BRIEF AND ARGUMENT FOR FRED¬ 
ERICK C. ROBERTSON, APPELLANT 


GEO. H. PATRICK, 

Appellant’s Counsel 
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Court of -Claims of the District of Columbia. 


October Term, 1909. 

; 


FREDERICK C. ROBERTSON', 

.1 ppellant, 


v. 


HUGH II. GORDON, MARION 
BUTLER, and JOSIAH M. VALE, 
Individually and as Partners 
Under the Firm Name and Style 
of Butler and Vale, 

A p polices. 


f No. 2077. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


APPELLANTS BRIEF AND ARGUMENT. 


This is an appeal from a decree of the Supreme Court 
of the District of Columbia, Filed July 15, 1909, dismissing 
the bill of complaint and dissolving the injunction herein, 
after hearing on bill, answer, and testimony taken by 
appellant Robertson and appellee Gordon. 
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Statement of Case. 

By the Act of Congress approved June 21, 1906 (34 
Stats., 325), set forth at pages 5 and 6 of the record, 
jurisdiction was conferred upon the Court of Claims 
to hear, determine and render final judgment in a suit 
brought by Butler and Vale (Marion Butler and Josiah 
M. Vale), attorneys and counsellors-at-law, against 
The United States of America and the Indians on the 
Colville Reservation for the amount of compensation 
which should be paid to the attorneys who had performed 
service as counsel on behalf of said Indians in the prosecu¬ 
tion of the claim of said Indians for payment for one 
million five hundred thousand acres of land, a part of the 
Colville Reservation in the State of Washington, opened 
to settlement by Act of Congress approved July 1, 1892. 

The said Act of 1906 set aside and directed to be held 
in the Treasury of the United States the sum of $1,500,000 
subject at all times to the appropriation of Congress and 
payment to said Indians in full payment for said lands. 

The said Act further made immediate appropriation 
for the payment of the attorneys to whom awards should 
be made in the following words: 

“And the Secretary of the Treasury is hereby 
authorized and directed to pay the sum of money 
so awarded by said Court to the said attorneys 
(Butler and Vale), upon the rendition of final judg¬ 
ment, out oj the sum herein set apart or appropriated 
for the benefit oj said Indians , and payment of said 
judgment shall be in full compensation to all at¬ 
torneys who have rendered services to said Indians 
in the matter of their said claim.” 

The $1,500,000 set aside and held in the Treasury 
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under the Act of 1906 was to be paid to the said Indians 
in five equal annual installments. Equal except that 
the appropriation for attorneys’ fees necessary had to be 
deducted from some one of the annual payments, which 
would be less than the others to that extent. 

By the Act of March 1, 1907 (p. 7, record), the Indian 
appropriation bill for the year ending June 30, 1909, 
appropriation was made for the first installment of 
$300,000, which was paid to the Indians. 

By the Act of April 30, 1908 (p. 7, record), the Indian 
appropriation bill for the year ending June 30, 1909, 
appropriation was made for the second installment 
of $300,000, which was in the Treasury at the date of the 
judgment of the Court of Claims in said suit, and the filing 
of the bill of complaint in this case. 

Under date May 25, 1908, the Court of Claims awarded, 
in said suit authorized by the Act of June 21, 1906, to 


Marion Butler. $20,000 

Josiah M. Vale. 10,000 

Hugh H. Gordon. 14,000 

Frederick C. Robertson. 2,000 


and to sundry other persons not parties hereto, the further 
sum of $14,000, making a total allowance of $60,000 to 
all the attorneys in the case. 

Butler and Vale duly received the sum of their several 
awards, but the sum of $16,000 awarded to Robertson 
and Gordon was brought into the Supreme Court of the 
District of Columbia, by due proceedings taken in said 
Court at the instance of the appellant in this case and 
plaintiffs in certain other similar suits, all which were 
duly consolidated by order of said Court; and the said 
sum, as well as the other moneys impounded in said 
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consolidated causes, is in the hands of receivers of said 
Court. 

In the said suit in the Court of Claims, Hugh H. Gordon, 
appellee, formally intervened and was admitted a party 
of record. Appellant Robertson did not intervene, and 
was not a party of record in said suit, nor did he appear 
therein in person nor bv counsel. He was examined 
as a witness on behalf of the claimants, and assisted them 
in proving the general value of the legal services rendered 
to and for the Indians by all the attorneys employed, 
claiming or performing services in the collection of their 
claim. He had no other connection with the suit in the 
Court of Claims. That Court, however, found that his 
services were fairly worth $2,000 to the Indians, as a 
part of the general compensation to attorneys, and 
distinctly declared that it did not pass upon any contract 
or agreement between Robertson and any other person, 
and that no such contract was before that Court, in 
Finding VIII of its judgment, as follows: 


VII. 


Frederick C. Robertson, an attorney at-law of 
Spokane, Washington, became interested in the 
matter of the claim of said Indians through the 
solicitation of Hugh H. Gordon under the Maish- 
Gordon contract in the latter part of 1903 or 1904, 
and when in the latter part of 1904 the Indians 
made a contract with E. C. McDonald he communi¬ 
cated said fact to said Gordon. In the early part 
of March, 1906, he went to Washington, D. C. He 
paid the expense of having Mr. Hugh H. Gordon 
come to Washington, and then for the first time 
met Vale and Butler and discussed the case with them, 
and with them undertook to map out such line of 
action as would conduce to establishing the rights 
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of the Indians. He prepared a brief on the subject 
and saw the members of the conference committee 
and laid before them his views on the rights of said 
Indians. That he supplied Marion Butler from time 
to time with facts upon the matter. 

It does not appear that said Robertson entered 
into any contract with anyone as to compensation 
for his services. 

It appears that besides the services rendered in the 
month of March, 1906, in Washington, D. C., as 
aforesaid, said Robertson worked on the matter a 
year or more at Spokane. 

And the Court further refused to allow any compensa¬ 
tion, make any award for or consider any agreements 
between any of the attorneys, or any service not strictly 
within the act of reference to it, * * * “services rendered 
by said attorneys for said Indians in the matter of said 
claim.” 

The Court of Claims finding as to appellee Gordon’s 
services and claim for compensation, is as follows: 

V. 

Hugh H. Gordon. In the years 1895, 1896, after 
the approval of the Maish-Gordon contract, said 
Gordon conferred with leading members of Congress 
and furnished them with facts and decisions of the 
Court in relation to the matter, verbally employed 
Heber J. May, Esq., of Washington, D. C., and together 
with him and said Maish prepared the first brief in 
the case. When the war with Spain was declared 
said Hugh H. Gordon was commissioned major and 
engineer officer and served as such in the United 
States and Cuba until after the close of hostilities, 
when he was discharged at his own request. In 1899 
he made a contract with Heber J. May and Daniel 
B. Henderson, who subsequently brought in Marion 
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Butler in the case. Afterwards said Gordon made 
an additional contract with said Butler. It appears 
that he had his father, the late Senator Gordon, go 
to Washington and make an appeal in behalf of said 
Indians by interviewing a number of Senators and 
Representatives. Said Hugh H. Gordon again went 
to Washington just before the close of the session in 
which the appropriation was made and did effective 
service in securing that appropriation. 

This Washington trip was at Robertson’s expense, 
on Robertson’s money (p. 4, Record). In the findings 
as to both Robertson and Gordon, it will be observed 
that the Court of Claims emphasizes their services in 
Washington in March and April, 1906, which it finds 
each rendered. 


The present suit was brought to subject the gross sum 
awarded to Robertson and Gordon ($16,000), to an equal 
division between them, plus $150 advanced by Robertson 
to Gordon, with which to go to Washington in March, 
1906, under the following agreements: 

March 28, 1906. 

This agreement made between F. C. Robertson 
and Hugh H. Gordon, witnesseth, that they shall 
share equally in all moneys appropriated by Congress, 
or allowed bv the Interior Department, which may 
accrue to said Gordon or said Robertson as attorney 
fees, growing out of the rendition of services to the 
Colville tribe of Indians, whether allowed under the 
Maish-Gordon contract with said tribes, or on any 
other theory whatsoever, which said interest is to 
inure to either party, no matter in whose name such 
allowance is made. Both parties hereto to mutually 
labor to secure such allowance. Out of said Robert¬ 
son’s share he agrees to compensate R. D. Gwydir 
by a reasonable compensation. The fees to be divided 
between said Robertson and said Gordon as herein 
provided shall be the net sum accruing to said Gordon 
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after settling with other attorneys under contracts 
heretofore made by said Gordon, (p. 4, record.) 

F. C. ROBERTSON, 
HUGH H. GORDON. 

Byscayne, Florida, March 21, 1906. 

$150.00. 

Received of F. C. Robertson, of Spokane, Wash¬ 
ington, one hundred and fifty dollars, with which to 
pay expenses of trip to Washington. D. C., to look 
after the interests of Gordon, Gwydir and Robertson 
in the matter of the claim of the Indians of the Colville 
Reservation against the U. S. Government. In case 
we succeed in collecting said claim, I agree that out 
of my share of the profits, I will repay to said Robert¬ 
son the said one hundred and fifty dollars ($150.00) 
(p. 4, record). 

HUGH H. GORDON. 

Subsequently, the following agreements set up at 
pages 124 and 120-121, of record were entered into be¬ 
tween Robertson and Gordon: 

The undersigned hereby stipulate and agree that 
their respective claims for services rendered the 
Colville Indians be submitted to the Conference 
Committee of the Senate and House of Representa¬ 
tives on a quantum meruit , and agree to stand 
to and abide by any award which shall be made in 
the premises, and in case no J'^ward shall be made 
the rights of the said parties shall remain unaffected. 
This the 3rd day of April, 1906 (p. 124, record). 

HUGH H. GORDON, 
for Himself and Associates. 
MARION BUTLER, 
for Himself and Associates. 

F. F. ROBERTSON, 
BUTLER AND VALE, 

All Services Subsequent to Formation of Copartnership 




Washington, D. C., April 12, 1906. 

This agreement made and entered into between 
Marion Butler on his own behalf and on behalf of his 
associate Counsel, R. W. Nuzum, on his behalf and 
on behalf of his associates, and Hugh Gordon and 
F. C. Robertson; Witnesseth: 

That Whereas, each of said parties mentioned 
herein have rendered service as attorneys for the Colville 
Indians and claim the right to participate in any 
appropriation made to pay said attorney fees: 

Now, Therefore, Provided the sum of one hundred 
and fifty thousand ($150,000) dollars is allowed for 
the payment of attorneys representing said tribe 
of Indians then of the said sum eighteen thousand 
seven hundred and fifty ($18,750) dollars is to be 
paid to the said R. W. Nuzum for himself and asso¬ 
ciates, and nine thousand three hundred and seventy- 
five ($9,375) dollars to Hugh Gordon and nine thou¬ 
sand three hundred and seventy-five ($9,375) dollars 
to F. C. Robertson; the remainder of said sum to be 
distributed by the said Marion Butler as he elects. 
Should the appropriation be less, then this agreement 
is to be the basis of the distribution, sharing pro rata 
in such diminished sum, as the percentage is thereby 
diminished. 

In witness w hereof we have hereunto set our hands 
and seals at the city of Washington, the day and 
date above written. 

R W. NUZUM. [seal.] 

HUGH H. GORDON. [seal.] 

F. C. ROBERTSON. [seal.] 

MARION BUTLER. [seal.] 

(Pages 120-121, record.) 

The division between Robertson and Gordon, under 
the agreement of March 28, 1906, from the nature of 
things, could not occur until after an allowance to one 
or both of the contracting parties; and there is some 
testimony in the record to the effect that after that 
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agreement had been executed, Robertson verbally agreed 
to forgive Gordon the $150 advance evidenced by the 
receipt of March 21, 1906, the principal sum being paid. 
The latter not being paid, of course, the $150 obligation 
would remain. 

The bill of complaint alleges that the agreement as 
to equal division related to the moneys awarded by the 
Court of Claims, appropriated by Congress, held in the 
Treasury, and subsequently brought into the Court below 
in this suit. 

The appellee, Gordon, admits the agreements set out, 
but says the receipt is merged in the March 28th agree¬ 
ment or forgiven by the subsequent verbal arrangement; 
and then says he should not be required to pay anything 
under that agreement, because it related wholly to some 
new contract with the Indians to prosecute the claim 
before Congress, to be secured by Robertson, at a date 
after the appropriation of June 21, 1906, had been agreed 
upon and practically settled in Congress, in any event, 
had become perfectly understood by all parties, as see 
the testimony of Gordon, Robertson, Butler, Vale and 
Nuzum, and when the only point of difference between 
any of the parties themselves and with Congress was the 
division of the fee between the several attorneys, in which 
all the attorneys, Gordon and Robertson going together , 
participated before the proper committees, and in many 
consultations between themselves. 

Gordon (with Maish, since deceased), at one time had 
a contract with the Indians to collect their claim, but 
that contract expired by limitation nearly two years 
before the appropriation and payment of June 21, 1906; 
and at the time of this settlement or collection of the 
claim, and of all the subsequent proceedings in the Court 
of Claims and in this suit, none of the parties had any 
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contract with the Indians, nor any written or other 
authorization to appear for or represent them. They 
acted for the Indians’ best interests, and secured the 
payment of the claim, under a permission not infrequently 
accorded under similar circumstances, by the Committees 
of Congress; and this appearance and representation 
was recognized in the Act of 1906 appropriating for the 
claim, for the attorney fees and referring the latter to 
the Court of Claims. 

The bill alleges that both Robertson and Gordon had 
rendered valuable services to the Indians (the Court of 
Claims so found) and that the agreement of March 28, 
1906, was an adjudication and settlement between them 
(p. 4, record). 

“whereby each (Robertson and Gordon), were there¬ 
by given an undivided equal share and ownership 
in and a lien upon their respective claims, each 
upon the other’s, and upon any award and awards 
made on account of the same, and upon any warrant, 
draft, cheque or other evidence of indebtedness 
which might be issued in payment thereof, and upon 
the proceeds of any such warrant, draft, cheque or 
other evidence of indebtedness, and upon the fund 
created by law r or in any manner for the payment 
and satisfaction of the said claim.’’ 

Robertson did not take his award, or any part of it, 
but brought the full amount thereof into the Court below, 
to share with Gordon, as he demanded Gordon should 
share with him, each one-half the sum awarded to both, 
according to the terms of their agreement. 

Considerable testimony was taken by the parties in 
support of their respective contentions, by Robertson that 
the agreement and allowance, like his services, referred 
to the collection of the claim and the appropriation 
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for the fees that were made; by Gordon, that the agree¬ 
ment related wholly to a new contract, about which had 
been some correspondence, to be secured by Robertson 
from the Indians to authorize the prosecution of their 
claim before Congress, and, this contract not having been 
made nor attempted to be secured, the consideration 
for the agreement and division of fees had failed. This 
is Gordon’s sole defense, upon the merits. 

Appellant duly objected in the Court below to any 
testimony going to vary or contradict by parol the 
written agreement, upon which he stood. 

This objection was not formally passed upon, nor was 
there a direct decision upon the merits; rather a holding 
that no appropriation had been made by Congress, and 
no condition had arisen for the exercise of the agreement 
of March 28, 1906. The agreement of April 3, 1906, 
which substantially recognizes interests of both Robertson 
and Gordon, and the agreement of April 12, 1906, reiterat¬ 
ing that Robertson and Gordon should share equally 
was not referred to in the opinion of the Court, which is 
as follows (pp. 186-187, record): 


“This leaves for consideration the rights of the 
complainant Frederick C. Robertson in Equity 
Cause No. 28006. This complainant not only ap¬ 
peared in the said cause in the Court of Claims, and 
asked for compensation, but was there awarded 
$2,000 as the full measure of his services in behalf 
of the said Indians. He now claims that he is 
entitled to $6,000 more out of the award to Hugh H. 
Gordon. That is to say that he and said Gordon 
were to share equally in the fees that were to be 
received by them in said cause.’ His claim is made 
under a contract signed March 28, 1906, as follows: 
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March 28, 1906. 

This agreement made between F. C. Robertson 
and Hugh H. Gordon, witnesseth, that they shall 
share equally in all moneys appropriated by Congress, 
or allowed bv the Interior Department, which may 
accrue to said Gordon or said Robertson as attorney 
fees, growing out of the rendition of services tothe 
Colville tribe of Indians, whether allowed under the 
Maish-Gordon contract with said tribes, or on any 
other theory whatsoever, which said interest is to 
inure to either party, no matter in whose name such 
allowance is made. Both parties hereto to mutually 
labor to secure such allowance. Out of said Robert¬ 
son's share he agrees to compensate R. D. Gwydir 
by a reasonable compensation. The fees to be divided 
between said Robertson and said Gordon as herein 
provided shall be the net sum accruing to said Gordon 
after settling with other attorneys under contracts 
heretofore made by said Gordon, (p. 4, record.) 

F. C. ROBERTSON, 

HUGH H. GORDON. 

“This contract strictly argued would apply only 
to moneys that were appropriated by Congress, or 
allowed by the Interior Department, to one or both 
of these parties; and does not by its terms apply 
to moneys allowed by the Court of Claims for the 
actual value of the services of said attorneys. It was 
evidently made in contemplation of a direct appro¬ 
priation by Congress to the attorneys, or an allowance 
by the Interior Department under a new contract 
which it was contemplated might be secured, and 
approved by the Department. The old contract, 
known as the Maish-Gordon contract, had then 
expired, and the parties were negotiating to secure 
a new contract, or to secure direct legislation appro¬ 
priating moneys for their compensation, and to that 
end each of them agreed to devote his energies. 

“ I am disposed to believe from the testimony, and 
from the record, that neither of said parties contem- 
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plated the necessity of going to the Court of Claims, 
and filing their claims for services on a quantum 
meruit basis under such a jurisdictional act as was 
afterwards passed; and that, therefore, the con¬ 
tention of this complainant to share equally with 
Gordon in the award of that Court, should be denied. 

* * * Said Robertson will of course be allowed 

to withdraw the $2,000 which he has paid to the 
receivers, less all proper charges against the same, 
if any.” 

It is submitted that the record indisputably shows that 
Robertson, Gordon, Gwydir, Butler and Vale, and Nuzum, 
all the persons concerned, understood and knew that no 
new contract could be secured or would be approved by 
the Department, in or after March, 1906. That there 
was then neither time, opportunity nor disposition there¬ 
for, as well as that the same could advantage no one. 

It appears throughout the record that Robertson, 
Gordon, Gwydir, Butler and Vale and Nuzum, the several 
interested parties, all understood that Robertson, during 
March and April, 1906, and before and afterwards, was 
claiming compensation for services theretofore and 
during those months performed for the Indians and for 
Gordon, jointly and equally sharing with Gordon in the 
compensation; and that Gordon communicated to none 
of the others any different understanding or belief or 
claim on his part that his equal division of fees with 
Robertson, which he admitted orally and in writing, 
related to a new contract, or to anything but past and 
continuing services for their mutual advantage; that 
he did not set up any such contention, nor deny Robert¬ 
son’s services, vrhich were understood and used to go to 
augment the gross compensation to attorneys, in the 
Court of Claims, nor until after the award in that Court 
and the institution of the present suit; and that Gordon 
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never denied nor questioned Robertson’s claim, substan¬ 
tially as alleged in the bill of complaint, at any time 
before nor until years after the appropriation of 1906. 

Gordon was a party of record in the Court of Claims 
case, on his own intervention, of which he did not advise 
Robertson; appeared therein personally and by counsel, 
making oral and written arguments; testified as a witness; 
was familiar with Robertson’s testimony in that case, 
and knew that his services were considered in making 
up the gross compensation to be allowed in the case. The 
Court of Claims was not asked by Gordon nor by any one 
not to consider Robertson’s services in making up the 
allowance; on the contrary, his services to the Indians, 
brought into the prosecution of the claim by Gordon, were 
conceded throughout the trial of that case. No testimony 
nor argument was offered specifically to support the 
allowance of any particular sum to Robertson; the Court 
determined the distribution in its own way, under its 
own rule. 

Nowhere does it appear that Gordon ever communicated 
to Robertson (until after this suit), his understanding 
that their agreement of March 28, 1906, depended upon 
any new contract with the Indians, or was aught but a 
settlement of all and any differences between them relat¬ 
ing to fees for collecting the Indian claim that was collected 
in the Act of June 21, 1906. 

The agreements involved in this suit between Robertson 
and Gordon were not introduced nor referred to in the 
Court of Claims litigation. They were private agreements 
between these two persons, in which the United States, 
the Indians and Butler and Vale were not concerned; 
and to take effect only subsequent to the award and 
allowance to Robertson and Gordon, either or both. 

Butler and Vale are sued herein— 
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“as having an indeterminate interest in and 
control and custody of the moneys, properties, 
awards and evidences thereof involved in this suit, 
without title to or interest in any part of the sum 
and sums claimed by plaintiff (Robertson) and 
said defendant Gordon, except to the several and 
respective use of plaintiff and said defendant Gordon” 
(p. 2, record). 

And as to them the prayer of the bill is that they— 

“be adjudged to have no title or interest in or to 
any part of the sum and sums so as aforesaid awarded 
to plaintiff (Robertson), and to said defendant 
Gordon, and that they and each of them may be 
ordered to do and perform any and all acts proper 
and necessary to enable the same to be transferred 
to, deposited in and duly distributed by this Court 
as herein prayed, and further abide the order of the 
Court in the premises” (p. 13, record). 

No order for or against Butler and Vale was entered in 
the Court below, except as they were included in the 
dismissal of the bill. 

As against appellee Gordon, the prayer of the bill is: 

“ (9). That plaintiff (Robertson) may be adjudged 
to have a just and equitable lien upon and interest 
and ownership in the said awards to himself and to 
said defendant Gordon, and in and to the fund derived 
or to be derived from any warrant, draft, cheque or 
other evidence of indebtedness issued or to be issued 
in payment of the said award and awards to the 
extent of eight thousand one hundred and fifty 
dollars ($8,150), and to the like extent upon the 
aforesaid trust fund in the Treasury of the United 
States subject to the payment of said award and 
awards, and that the receiver or receivers hereafter 
to be appointed by this Court be directed, after the 
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payment of the costs of this suit to pay the said sum 
of eight thousand one hundred and fifty dollars 
($8,150), to plaintiff (Robertson), and to distribute 
and pay out the balance of the said fund as to equity 
and good conscience may seem fit and this Court 
may order and direct. 

“(10). And plaintiff (Robertson), prays for such 
other and further relief as shall be meet and agreeable 
to equity, and for cost of suit” (p. 13, record). 


Stipulation as to Record. 

It is stipulated that all the stipulations and agreements 
made during the taking of testimony and trial in the Court 
below are re-affirmed and entered into as respects the 
hearing on appeal; and that each party shall be at liberty 
to refer, as if part of the record and properly pleaded and 
proven herein, to— 

“ (1). All records of the Court of Claims in the suit 
by Butler and Vale, No. 29526, in that Court; 

“ (2). The proceedings before Congress respecting 
the said Colville Indians and their claim, as appearing 
in the Congressional Record. 

“ (3). The records of the suits of the Indian Pro¬ 
tective Association and R. D. Gwydir and others 
against Hugh H. Gordon and others, involving the 
same fund the subject of this suit, Nos. 28000 and 
28005, in the Court below, Nos. 2068 and in this 
court (pp. 188-189, record). 


Assignment of Errors. 

The Court below erred— 

(1) On the whole record in its decree dismissing the 
bill of complaint, dissolving the injunction, and imposing 
costs against appellant. 
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(2) In not finding in favor of the appellant Robertson 
and against the appellee Gordon, as prayed in the bill 
of complaint. 

(3) In not finding that the contract in writing between 
the appellant Robertson and appellee Gordon, dated 
March 28, 1906, set forth in the bill of complaint applied 
to the award of attorneys’ fees made by the Court of 
Claims, and paid by the Treasurer of the United States 
into said Court. 

(4) In not finding, upon the facts, that the appellant 
Robertson and appellee Gordon were to share equally 
in the moneys awarded either and both of them by the 
Court of Claims, after settling with attorneys under the 
contracts theretofore made by appellee Gordon. 

(5) In not striking out all but allowing any oral testi¬ 
mony offered on behalf of appellee (Gordon) to vary, 
alter or contradict the written agreement sued on herein, 
as set forth in the bill of complaint; in considering testi¬ 
mony objected to by appellant tending to vary, alter or 
contradict the written agreement sued upon. 

(6) In not finding the appellee (Gordon) by his agree¬ 
ment was estopped to question or dispute the written 
agreement sued on, as set forth in the bill of complaint 
and opinion of the Court, as the measure of the rights 
of appellant and appellee under the facts and circum¬ 
stances of this case. 

(7) In finding in favor of the appellee (Gordon) and 
against the appellant (Robertson); and in ordering and 
adjudging that the appellee Hugh H. Gordon be entitled 
to the sum of $14,000 out of the fund herein. 

(8) In holding the Jurisdictional Act of June 21, 1906, 
referring the matter of attorney’s fees to the Court of 
Claims, was not an appropriation of moneys distributable, 
under the terms of the agreement of March 28, 1906, 
between appellant (Robertson) and appellee (Gordon), 



and was not such appropriation as contemplated in 
said agreement. 

(io) In finding: 

“This contract strictly argued would apply only to 
moneys that were appropriated by Congress, or 
allowed by the Interior Department, to one or both 
of these parties; and does not by its terms apply 
to moneys allowed by the Court of Claims for the 
actual value of the services of said attorneys. It 
was evidently made in contemplation of a direct 
appropriation by Congress to the attorneys, or an 
allowance by the Interior Department under a new 
contract which it was contemplated might be secured, 
and approved by the Department. The old con¬ 
tract, known as the Maish-Gordon contract, had then 
expired, and the parties were negotiating to secure 
a new contract, or to secure direct legislation appro¬ 
priating moneys for their compensation, and to that 
end each of them agreed to devote his energies.” 

- (11) The Court erred, after giving effect to the agree¬ 
ment as executed, in holding that it applied to an imme¬ 
diate appropriation directly by Congress to the attorneys 
named in said agreement, there being no testimony by 
Robertson sustaining this contention, and no testimony 
of Gordon that) Robertson ever consented that the agree¬ 
ment should be effective only under such conditions, 
nor that Gordon ever communicated any such belief 
to Robertson, nor that the agreement should not apply 
to an award, and therefore, the reference and appropria¬ 
tion being in one and the same act, such contention is 
clearly an error in law. 

(12) Upon the merits, the Court erred in not finding 
that the weight of evidence sustained the allegations of 
the bill, and entitled appellant (Robertson) to the full 
relief prayed for. 
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Argument. 

The basis of this suit is an agreement in writing, dated 
March 28, 1906, between Frederick C. Robertson and 
Hugh H. Gordon, who had been concerned together for 
several years in the prosecuting and collecting of a claim 
of the Indians on the Colville Reservation, in the State 
of Washington, against the United States, that they 
should— 

“ share equally in all moneys appropriated by Congress 
or allowed by the Interior Department, growing out 
of the rendition of services to the Colville tribe of 
Indians, whether allowed under the Maish-Gordon 
contract with said tribes, or on any other theory 
whatsoever, which said interest is to inure to either 
party, no matter in whose name such allowance 
is made” (p. 4, record). 

By the Act of June 21, 1906 (34 Stats., 325), the sum 
of $1,500,000 was set aside and held in the Treasury of 
the United States for the use and benefit of said Indians 
in full payment for one million five hundred thousand 
acres of land, the subject of the said claim. 

As the Indian Appropriation Bill, which afterwards 
became said Act, passed the Senate, April 28, 1906, it 
contained a provision appropriating for the said attorney 
fee, as follows: 

‘‘of which sum $150,000 is hereby appropriated for 
the benefit of said Indians.” 

V 

t 

substantially following the form of the Maish-Gordon 
contract which provided for immediate payment of the 
attorneys, without waiting for the full settlement with 
the Indians, the said sum of $150,000 being the stipulated 




20 


fee under the said contract, of io per cent, upon the collec¬ 
tion; but as the bill finally came out of conference and 
passed both Houses of Congress, it provided for a reference 
to the Court of Claims of the determination of the amount 
to be paid the attorneys, and directly appropriated the 
money therefor, in the following words: 

“and jurisdiction is hereby conferred upon the Court 
of Claims to hear, determine and render final judg¬ 
ment in the name of Butler and Vale (Marion Butler 
and Josiah M. Yale), attorneys and counsellors-at- 
law, of the city of Washington, District of Columbia, 
for the amount of compensation which shall be paid 
to the attorneys who have performed services as 
counsel on behalf of said Indians in the prosecution 
of the claim of said Indians for payment for said land, 
and in determining the amount of compensation 
for such services the Court may consider all con¬ 
tracts or agreements heretofore entered into by said 
Indians with attorneys who have represented them 
in the prosecution of said claim, and also all services 
rendered by said attorneys for said Indians in the 
matter of said claim. Petition hereunder shall 
be filed in said Court by the said attorneys (Butler 
and Vale), within thirty days from the passage of 
this Act, and the Attorney-General shall appear on 
behalf of the defendants, and said cause shall be 
given preference for immediate hearing in said Court; 
and the Secretary oj the Treasury is hereby authorized 
and directed to pay the sum oj money so awarded by 
said Court to the said attorneys (Butler and Vale), 
upon the rendition of final judgment, out of the 
said sum herein set apart or appropriated for the 
benefit of said Indians, and payment of said judg¬ 
ment shall be in full compensation to all attorneys 
who have rendered services to said Indians in the 
matter of their said claim, the same to be apportioned 
among said attorneys by said Butler and Vale, 
as agreed among themselves: Provided , That before 
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any money is paid to any attorney having an agree¬ 
ment with Butler and Vale as to the distribution of 
said fees, each of the same shall execute and deliver 
to the Secretary of the Interior a satisfaction and 
discharge of all claims and demands for services 
rendered said Indians in the matter of their said 
claim” (pp. 5 and 6, record). 

The immediate appropriation of the $150,000 for the 
benefit of said Indians, as above was reported to the 
Senate from the Committee on Indian Affairs April 13, 
1906, the next day following the agreement of April 12, 
1906 (supra), between Gordon and Robertson, ratifying 
and confirming the equal division of fees between them 
as per the said agreement of March 28, 1906. 

“This provision to pay to the Indians the said 
$150,000 while not expressed in the Act yet well 
understood to be to enable them to pay their attor¬ 
neys, known as the Ankeny amendment, was intro¬ 
duced in the Senate by Senator Ankeny, of Washing¬ 
ton, March 15, 1906, and merely set aside in the 
Treasury $1,500,000 for the use and benefit of the 
Colville Indians for the first half of their reservation; 
but made no appropriation of money. As reported 
by the Senate Committee on Indian Affairs, April 
13, 1906, it contained the provision appropriating 
$150,000, which was agreed to by the Senate April 
24, 1906, and passed the Senate April 28, 1906. 
The House disagreed, the bill went to conference 
May 7, 1906, and as to the Colville amendment, in 
the form above quoted, in which it became law, was 
agreed to by both Houses, May 25, 1906. It was 
debated in the Senate June 9 and 11; passed the 
Senate June 11, and the House June 12, and was 
approved by the President and became law June 21, 
1906.” 

These dates are important to be remembered as showing 
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the conditions existing at the times of the concurrent acts 
and declarations of Gordon and Robertson, which, being 
known to both parties, necessarily entered into and 
were part of them. 

Suit was duly filed in the Court of Claims bv Butler and 
Vale, in accordance with the directions of the Act, and 
Butler and Vale, Henderson, May, Gordon and Maish’s 
administrator, Miller, formally intervened therein, as 
well as some others, and claimed separately. Robertson 
did not intervene, did not appear personally or by attor¬ 
ney, was not represented in any manner nor at any time 
during the progress of the case through the Court of 
Claims, took no part in the suit, except that he was called 
and examined as a witness by plaintiff to establish “the 
services rendered by said attorneys for said Indians,” 
to-wit: all the attorneys, services of which he had knowl¬ 
edge, which, as his testimony shows, was substantially 
confined to his own, Gordon’s and incidentally Butler 
and Vale’s and Nuzum’s and his associates, he having no 
acquaintance with Henderson, May and others; and 
he secured expert testimony going to show the gross 
value of the services, as a whole, of the attorneys who 
had represented the Indians. Contrary to the letter of 
the jurisdictional act, and the theory upon which the 
Butler and Vale suit was brought, the Court of Claims 
instead of finding a lump sum due, awarded separate 
sums to each of several of the attorneys ((totally disallow¬ 
ing other claimants), viz, to Maish’s administrator Miller, 
Gordon, Butler, Vale, Henderson, May and Robertson, 
but the aggregate was $60,000. The contract between 
Robertson and Gordon was not introduced in the Court 
of Claims; no separate or other claim was specifically 
advanced by Robertson; nevertheless, the Court of 
Claims found the value of his services to the Indians 


as a part of the sum owing by the Indians to help 
make up the gross award, distinctly refusing to pass 
upon any contract between attorneys looking to a 
division of fees as individually performed and contribut¬ 
ing to their benefit, and awarded to him out of “the said 
sum set apart or appropriated for the benefit of said 
Indians,” the sum of $2,000. This sum Robertson has 
neither taken nor claimed, but voluntarily brought 
into Court, through his bill, to be added to the $14,000 
awarded to Gordon bv the same finding and decree, 
making $16,000 in all, to be subjected to the equal division 
between them as provided by their agreement of March 
28, 1906. 

Butler and Vale were made defendants to the bill filed 
in this case, and they appeared and filed an intervention 
and a cross-bill in the consolidated cause, setting up that 
all the attornevs’ fund should have been and should be 
turned over to them by name to be distributed by them 
in accordance with the contracts between the several 
attorneys and themselves, and the terms of the juris¬ 
dictional act. The proceedings instituted by them 
herein were dismissed, on demurrer, which decision has 
been affirmed on appeal in this Court. 

The sum of $16,000 was awarded by the Court of Claims 
to which the determination of the fee to be paid from the 
Indians’ fund had been remitted by Congress, $14,000 in 
Gordon’s and $2,000 in Robertson’s name, and the said 
sum of $16,000 is impounded in this cause, awaiting this 
Court’s decree of distribution. 

It was further stipulated in the aforesaid agreement 
of March 28, 1906, that— 

“ the fees to be divided between said Robertson and 

said Gordon as herein provided shall be the net sum 
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accruing to said Gordon, after settling with other 
attorneys, under contracts heretofore made by said 
Gordon.” 

The only attorneys alleging prior claims against said 
fund in Gordon’s name, are the Indian Protective Associa¬ 
tion, assignee of Daniel B. Henderson and Heber J. May, 
claiming award to Maish’s administrator, and Gordon. 
That suit has been dismssed below and is now pending on 
appeal in this Court. 

Richard D. Gwydir and his associates, J. W. Edwards 
and Wendell Hall, are asserting a claim, but not as attor¬ 
neys; they secured the execution of the contract by the 
Indians with Levi Maish (now deceased) and Hugh H. 
Gordon, and Gwydir performed other services, indeed, 
he appears to have been the principal party therein. 

Whether Gwydir, Hall and Edwards claim should be 
entitled to deduction before the division between Gordon 
and Robertson depends upon the Court’s construction 
of the March 28, 1906, agreement, which limits such 
deductions to attorneys; and neither of the three named 
are attorneys. 

The said agreement of March 28,1906, contains a further 
provision: 

“Out of said Robertson’s share he agrees to com¬ 
pensate R. D. Gwydir by a reasonable compensation, 

but Hall and Edwards are not, in terms, mentioned 
therein. 

Error in Construction of Agreement Sued. 

The Court below committed its first error which is 
determinative of this case in this Court, if the view of 
appellant is correct and the Court wrong, in this: 
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The Court held that, strictly construed, the agreement 
sued on would apply only to moneys appropriated by 
Congress or allowed by the Interior Department to one 
or both of these parties, and did not by its terms apply 
to money awarded by the Court of Claims, and that it 
was evidently made with a view to a direct appropriation 
by Congress to the attorneys. 

If the jurisdictional act was a direct appropriation of 
money then the agreement, under the view of the lower 
Court, would apply to the fund impounded herein. 

From this conclusion there can be no escape. The Act in 
question was an appropriation of money. The reference 
to the Court of Claims was in no manner an appropriation, 
it was no more than a reference to a sub-committee 
might have been, for the same purpose, the determination 
of the exact sum due, but the appropriation clause of the 
Act was an appropriation in the fullest acceptation of 
that term. This phase of the Act seems to have escaped 
the attention of the lower Court, and not to have been 
considered under the view of the evidence later taken 
by the Court. In the agreement the words “both parties 
hereto to mutually labor to secure such an allowance” 
is a written agreement that both will assist in doing any 
act required by legislative direction, or in any other 
manner; and the agreement is clear that in either name 
the money should be secured, the terms of the division 
would hold. The law of the case, practically unconsidered 
by the lower Court in its erroneous decision, is as shown 
by the authorities: 

“An appropriation is the setting apart from the 
public revenue of a certain sum of money for a speci¬ 
fied object, in such a manner that the executive 
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officers of the Government are authorized to use that 
money for that object, and no other.” 

State v. Moore, 50 Neb., 88, and cases cited 
in Words and Phrases, vol. 1, p. 71. 


“No money shall be drawn from the Treasury, 
but in consequence of appropriations made by law; 
and a regular statement and account of the receipts 
and expenditures of all public money shall be 
published from time to time.” 

Hart v. United States, 118 U. S., 62, 6 Sup. 

Ct., 961; 30 L. Ed., 96. 

This case holds on page 66, “That no money shall be 
drawn from the Treasury, but in consequence of appro¬ 
priations made by law 7 ;” that by this joint resolution 
Congress has declared, by law, that this claimant should 
draw 7 no money from the Treasury, and that no general 
appropriation should extend to his claim; that, therefore, 
no executive department could consider the claim. 
That the Act of 1868 did not extend to claims covered 
by the joint resolution; and that, as the claim in question 
could not be paid, the Court of Claims had no jurisdiction 
to proceed to judgment in regard to it, on the reference 
made. 

The views of the Court were set forth at great length 
in the opinion, and its conclusion was, that as to all items 
which accrued prior to April 13, 1861, it was its duty to 
decline to take jurisdiction further than to find the facts. 

In the case at bar the Court of Claims took jurisdiction, 
entered judgment, and the appropriated money is in 
Court. 


“A bill may appropriate money, and incidentally 
may provide for the application of the appropriation, 
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and provide for the purchase of materials, and how 
it shall be done, etc.” 

State v. Rogers, 24 W. R., 417 ; S. C., 64; 

Pac. Rep., 515. 

An appropriation of money to a specific object is an 
authority to the proper officers to pay the money because 
the auditor is authorized to draw his warrant upon an 
appropriation, and the Treasurer is authorized to pay 
such warrant if he has appropriated money in the Treas¬ 
ury (Prole v. Hunn, 80 Cal., 220). 

“Appropriation is defined by Webster to be the 
Act of setting apart to a particular use. The 
expression in the Constitution of the State ‘appro¬ 
priated by law,’ means the Act of the Legislature 
setting apart or assigning to a particular use a certain 
sum of money to be used in the payment of the 
debt due from the State to its creditors.” 

“The people have said in their sovereign capacity 
that no money shall be paid out of the Treasury 
until their representatives by solemn enactment 
have assigned and set apart the public revenue 
of the State for specific purposes. Nothing more is 
requisite to the legislative appropriation of money 
than a designation of the amount, and the fund out 
of which it shall be paid. It is not essential to its 
validity that funds to meet the same should be at 
the time in the Treasury.” 

“The Constitution provides that no money shall 
be drawn from the Treasury but in consequence 
of appropriations made in law means only that 
no money shall be drawn except in pursuance of law.” 

People v. Brooks, 16 Cal., 11. 

“A direction to the proper official to pay money 
out of the Treasury on a given claim or class of 
claims or for a given object may by implication 
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be held an appropriation of a sufficient amount to 
make the required payments.” 

Henderson v. Indiana State Bd. of Ag., 129 
Ind. y 92; 28 A\ E., 127. 

“Appropriation means to assign, to set apart to 
a particular use.” 

Fellows v. Hamilton Com /., 97 Fed. Rep., 823. 

See 1089 Rev. Stat. 

“ In all cases of final judgment by the Court of 
Claims, or on appeal by the Supreme Court, where 
the same are affirmed in favor of the claimant, the 
sum due thereby shall he paid out of any general 
appropriation made by law for the satisfaction and 
payment of private claims, on presentation to the 
Secretary of the Treasury of a copy of said judgment. ” 

The testimony is conclusive, uncontradicted, and 
admitted by Appellee Gordon that at all times before 
and after signing the March 28, 1906, agreement, Robert¬ 
son and Gordon were full, equal co-partners in the fee 
and regarded themselves as such. 

After Robertson went back to Spokane, Gordon wrote 
Gwydir as follows: 

Complainant’s Exhibit No. 8. 

(Postal, p. 183, record.) 

“Washington, D. C., May 26, ’06. 

“ My Dear Gwydir : I wrote you some days ago to 
send one of the contracts on here to Butler & Vale— 
they now’ say they will need all the copies—that is 
the contracts with all the tribes. 

“You will remember I had them expressed to you 
about two years ago. Butler & Vale say they will 
need all these copies to put our case through the 
Court of Claims to which it has been referred. 
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“ Please express all copies of the old Maish & 
Gordon contract to Butler & Vale, Bond Building, 
Washington, D. C. Please attend to this at once— 
Rush these papers on by first train. 

“ Yours faithfully, 

HUGH H. GORDON, 

Biscaync, Fla." 

This was the next day after the reference to the Court 
of Claims had been agreed to in conference, but the Act 
was not approved until June 21, 1906. 

“ Butler and Vale need all these copies to put our 
case through the Court of Claims, to which it has 
been referred.” 

A few days earlier Gordon sent the following to Gwydir: 


Exhibit “M ” 

(Postal Card, p. 166, record.) 

1316 Kenyon Street, 
Washington, D. C., May 21, 1906. 

“ Dear Gwydir: One of the Members of the Con¬ 
ference Committee wants to see a copy of the original 
contract. If you and Robertson can find the original 
which I have sent out to you, select one of the con¬ 
tracts with one of the tribes & have Robertson mail 
it to Butler & Vale, Bond Building, Washington, 
D. C. Don’t mail but one of the contracts. 

“ Please ask Robertson to send to me by return 
mail the receipt given me by him & which he 
promised to turn over to me. He forgot to do this 
before leaving Washington. I wrote him about it, 
but have not heard from him. He has doubtless 
overlooked it. 
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“Robertson has doubtless told you of the status 
of matters here. 

“Yours, etc. 

HUGH H. GORDON.” 

In this card is a recognition of Robertson’s interest 
in the Maish-Gordon contract, and his and Gwydir’s 
interest with Gordon in “the status here” (Washington). 

Gordon on cross examination (p. 131, record) testified: 

“I meant the case as agreed upon in the Raleigh 
agreement (April 12, 1906). 

“ Q. So that you were then figuring that that was 
the case referred to the Court of Claims, that the 
testimony should be furnished Butler and Vale, 
and that they were the parties that would put our 
case through.” 

“A. That is true. At that time (May 26, 1906) 

I was assenting to that arrangement.” 

“Q. And that Raleigh contract included compen¬ 
sation for you and me (Robertson) equally?” 

“A. Yes, as I have already stated, it was made, 
under the conditions stated.” 

See all testimony on pp. 131-137, record, 
and the Court is requested to read in full 
Gordon’s cross examination, pp. 110-151, 
particularly at p. 149, where Grordon said: 

“Q. Why is it not a fact, Major Gordon, that at 
the time I (Robertson) left you and I were in close 
association, fighting Butler and every one else, to 
protect the interests that we had contended we had 
by reason of our services?” 

“ A. After determining on a compromise, it is true.” 

Their testimony (passim) shows that the written 
agreement of March 28, 1906, was acted on by Robertson 
at all times, and by Gordon until this suit. It shows 
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conclusively that the contract was valid, subsisting, 
and measured the rights of the parties. 

Gordon testified that when he and Robertson were 
in Washington together, all the work had been done and 
the only thing open was the attorneys’ fees; and the 
very terms of the written agreement were that they 
should divide any moneys derived through the Maish- 
Gordon contract or in any other way whatsoever. 

The [testimony of Gordon, Gwydir, Robertson, Butler 
and Vale showed that any such new contract was then of 
no value and also impossible. 

Argument Upon Construction of Agreement. 

If the Robertson-Gordon agreement of March 28, 1906, 
is to be taken as it reads, and its plain, unambiguous 
language may not be varied or contradicted by parol, 
there is but one simple issue in this case, the calculation 
of Robertson’s half interest in the gross sum awarded to 
both Gordon and Robertson, after it shall have been 
determined whether any of the sums claimed by others 
shall first be deducted from Gordon’s award, and if so to 
what extent, thereby settling the said gross sum equally 
divisible between them. 

At the threshhold,therefore, is the question of law; and 
plaintiff submits that this agreement is conclusive upon 
its face and may not be varied, modified, explained or 
contradicted by parol; but must be construed by the 
Court according to its terms, being complete in itself. 

“ When parties have deliberately put their engage¬ 
ments into writing in such terms as impart a legal 
obligation, without any uncertainty as to the object 
and extent of such engagement, it is conclusively 
presumed that the whole engagement of the parties 
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and manner of their understanding were reduced to 
writing, and all oral testimony is rejected of a pre¬ 
vious colloquium between the parties or of conver¬ 
sation or declaration at the time when it was com¬ 
pleted or afterwards, as it would tend in many 
instances to substitute a new and different contract 
for the one which was really agreed upon, to the 
prejudice possibly of one of the parties. A writing 
signed by the parties merges in it all parol contracts 
which precede it, relating to the same subject-matter.” 

Sec. 29, Beach Modern Law of Contracts. 

“It is a general rule of the law of evidence that a 
written contract, unambiguous in its terms, cannot 
be varied, contradicted or modified by parol evidence 
of anything that occurred at or prior to the time when 
such written contract was executed.” 

Am. & Eng. Encycl. Law , 2 d Ed. (11-548), 
citing Shankland v. Washington, 5 Pet., 390. 
Union Mutual Ins. Co., v. Wilkinson, 13 
lVa//.,23i. U. S. v. Thompson, 1 Gall., 388. 
Hancock v. Cossett, 45 Fed. Rep., 754. 

“ Parol evidence of the object and intention of a 
party in entering into a written agreement and of the 
circumstances which induced him to make the con¬ 
tract is not admissible if there is no ambiguity in the 
written contract.” 

Stephens' Dig. Law of Ev., D. C. Edn., 1907 
(583), citing Steam Packet Co. v. Bradley, 5 
Cranch C. C., 393. 

“A written contract cannot be varied by parol.” 

Stephens (582). Melville v. R. R. Co., 2 
Mackey, 63. Linville v. Holden, 2 Mac- 
Arthur, 329. Rogers v. Gans, 24 App. Cas., 
517. Rogers v. Garland, 8 Mackey, 24. 

“ A written instrument cannot be varied by parol, 
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except by proving that the signature was procured 
by fraud, imposition or other dishonest practice.” 

Stephens (586); Sawyer v. Weaver , 2 Mac- 
Arthur , 1. 

44 Evidence of an oral agreement between parties 
followed later by a written agreement about the same 
subject-matter must be excluded.” 

Stephens ( ); Cator v. Otto , 38 W. Va. f 89. 

44 Where a written contract is plain on its face and 
unambiguous, parol evidence is not admissible to 
explain or alter its meaning.” 

Beach Mod. Law of Contracts , Sec. 288. Cit¬ 
ing cases. 

In House v. Walsh , 144 N. Y., 418, Bartlett , /., says: 

“We have here a contract clear as to its terms, 
complete on its face, and parol evidence was inad¬ 
missible to vary or contradict the writing. It is a 
general rule that evidence of what was said between 
the parties to a valid instrument in writing either 
prior to or at the time of its execution, cannot be 
received to contradict or vary its terms.” 

“The rule under consideration is applied only (in 
suits) between the parties to instrument; as they 
alone are to blame if the writing contains what was 
not intended, or omits that which it should have 
contained.” 

Greenleaf on Evidence , 16 Ed. f Sec. 279. 

“Nor may the contents of any such document be 
contradicted, altered, added to or varied by oral 
evidence.” 

Stephens , Art. 90, p. 575. 

“ Where the whole contract is in writing, whether 
on one paper or many, and there is no ambiguity in 


34 


its terms, its construction is a matter of law and 
should not be left to the jury.” 

Cyc. 9-784. 

‘‘The general rule of law is that a person is bound 
by an agreement to which he has assented, where 
this assent is uninfluenced by fraud, violence, undue 
influence, or the like, and he will not be permitted to 
say that he did not intend to agree to its terms.” 

Cyc. 9-388. Cases cited. 

“Where the defendant introduces no evidence in 
support of such defense (fraud or duress), a verdict 
is properly directed for the plaintiff.” 

Cyc. 9 - 977 * 

“6. The law imputes to a person an intention cor¬ 
responding to the reasonable meaning of his words 
and acts. 

“ Note 28. If either party has manifested his agree¬ 
ment either by words or conduct he is not allowed to 
say that he did not really agree. The Court will not 
permit the obvious construction of words or conduct 
to be denied.” 

Cyc. 9 - 245 - 

“ Under no circumstances is a witness to be allowed 
to testify to his understanding of the legal effect of a 
contract, for it is the province of the Court alone to 
construe and interpret contracts. Much less may a 
party testify to his secret intention in entering into a 
contract, for it must be interpreted as expressing the 
intentions of both parties. 

Cyc- 9 - 774 - 

“The secret intention of parties, however, if dif¬ 
ferent from the expressed intention will not prevail, 
as the law-books look to what the parties said as 
expressing their real intention. 

Cyc. 9-578. 
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“ Where at the time of making and drawing a 
promissory note, a written contract is entered into 
between the parties, parol testimony varying its 
terms is inadmissible.” 

Brown v. Spofford, U. S. } 95-474. 

The record establishes that subsequent to the agreement 
of March 28, 1906, to-wit: on April 3, 1906, and later on 
April 12, 1906, Gordon entered into written contracts with 
Robertson and others, that of April 3 admitting Robert¬ 
son’s claim to fees under the pending appropriation, that 
of April 12 conceding that claim to be an equal interest 
with himself in whatever the sum should be, confirming 
specifically what he had agreed to on March 28; and at 
divers times during March and April, 1906; and always 
until he filed his answer in this case, he held out to and 
represented to Robertson, Butler, Nuzum, Vale and Gwydir, 
and to the Court of Claims , and to every person connected 
with or interested in the fee, or to whom he talked about 
it or the case that Robertson was equally interested with 
himself in all the fruits of the Colville Indian claim against 
the United States, in whatever manner or amount com¬ 
pensated. Gordon is bound by those admissions, made 
when he wanted and needed Gwydir’s, Robertson’s and 
others’ aid, when all were engaged in the common purpose 
of collecting the claim, when he was using both Gwydir 
and Robertson to bolster up, and enhance the value of, 
his own claim against the fund; when their opposition 
would seriously have affected him and his recovery. 
Butler and Vale and Nuzum and his associates all acted 
under the belief that Gordon and Robertson were together 
and on terms of equal copartnership or division of fees. 
Gordon never intimated to the Court of Claims that 
Robertson was not concerned in securing the payment that 
was made; on the contrary, he deliberately permitted that 
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Court to consider Robertson’s services therein in making 
up the gross sum to be awarded the attorneys for collecting 
the claim—to increase his own compensation. He was 
then trying to claim the whole sum allowed to himself 
(see the Court of Claims record and his letters to Gwydir). 
The Courts say that a party who has caused others to 
believe and to act according to his representations is con¬ 
cluded from averring a different state of facts after he has 
used them to further his own interests, has induced them 
to finance his own schemes. 

“ Where one by his words or conduct wilfully 
causes another to believe the existence of a certain 
state of things and induces him to act on that belief, 
so as to alter his own previous position, the former 
is concluded from averring against the latter a 
different state of facts as existing at the same time. 

Lord Denman, in Pickard v. Geare, leading 
English case. 

A. and E. Encycl. Law, 6-459. 

The same judge says, Griggs v. Wells, 10 A. & E., 97: 

“ Pickard v. Geare was in my mind at the time of 
the trial, and the principle in that case may be stated 
much more broadly than it is there laid down. A 
party who negligently or culpably stands by and 
allows another to contract on the faith and under¬ 
standing of a fact which he can contradict cannot 
afterwards dispute that fact in an action against the 
person whom he has himself assisted in deceiving. 
A definition by Blackburn, J., The Law of Estoppel, 
Everest v. Strode, 333, was as follows: Where one 
states a thing to another, with a view to the other 
altering his position, or knowing that as a reasonable 
man he will alter his opinion, then the person to 
whom the statement is made is entitled to hold the 
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other bound, and the matter is regulated by the 
state of facts imported by the statement. 

“It is from that when Blackburn, J., uses the 
phrase, ‘alter his position’ he does not mean an 
active alteration is necessary, but it is sufficient if 
the person to whom the statement is made rests 
satisfied with the position taken up by him in reliance 
on the statement, so that he suffers loss. 

Farwell J., Dixon v. Kennaway & Co. } L. R. 

Ch ., 833, Ap. p .9838 (p. 838). Ibid, 333. 

“ When one person by anything he does or says, 
or abstains from saying or doing, intentionally 
causes or permits another person to believe a thing 
to be true, or to act upon such belief otherwise than 
but for the belief he would have acted, neither the 
person first mentioned nor his representative in 
interest is allowed in any suit or proceeding between 
himself and such person or his representative in in¬ 
terest to deny the truth of that thing. 

Stevens Dig. Ed. Buers, 686. 11 Am. & Eng. 

Encycl. Law , 2 d. Ed., p. 420. 

“Where contract is ambiguous, a subsequent 
contract between the same parties respecting the 
same matter is admissible to show how the parties 
understood the first contract.” 

Cyc. 9 - 773 - 

Bar of Section 2103, 2106, 3477, Revised Statutes. 

The validity of the assignments by Gordon will have 
been discussed in other cases; besides, no question of 
assignment is involved in the Robertson bill. Since the 
decision of the Supreme Court in Stanton v. Embry, Admr., 
93 U. S., p. 548, followed by numberless cases, wherein 
it was said at page 588: 

“Theory prohibited by R. S., Section 3477, cannot 
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be sustained, for the reason that the contract was 
a legitimate one for professional services of an 
attorney, followed in numerous cases,” 

has been no question respecting the validity of contracts to 
pay attorneys’ fees for the collection of claims against 
the United States; but, conceding a doubt, the rule is 
that a partner cannot set up such defense against his 
copartner, because that would be to make the law step 
in and furnish the means whereby one partner, if success¬ 
ful in getting into his hands all the illicit gain, might 
defraud his partner of his share to which he had just as 
good right as the party in possession. The law is stated: 

“ Partners must execute justice between themselves 
even when the transactions related to were illegal 
but accomplished facts.” 

Brooke v. Martin , 2 Wall., 70 (1863); 

See also, Greenhood on Public Policy {Con¬ 
tract) pp. 107-8-9. (1886). 

Brooke v. Martin was a partnership to purchase Mexican 
soldiers’ claims to bounties for enlistment, the law for¬ 
bidding the sale of such claims by any soldier; but the 
partner who got the profitsjin hand was compelled to divide 
according to the terms of the partnership, because the 
profits had been realized, and the transactions with the 
soldiers were accomplished facts, as in this case. 

The Contract Upon the Merits. 

If, however, we may go behind the written instrument 
to determine its meaning and intent, and to what it refers, 
either in contradiction or confirmation of its terms, 
plaintiff submits that the preponderance of proof is 
so overwhelmingly in support of his contention that the 
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agreement was to divide equally all sums received by 
both— 


“no matter in whose name, nor whether allowed under 
the Maish-Gordon contract, or on any other theory 
whatsoever,” 

just as the agreement says it shall be, that the result 
must be the same; and plaintiff asks the Court to bear 
in mind that the records in the Court of Claims and in 
this case show the following: 

(i) Gordon, from beginning to end, has borne no part 
of the burden. He paid out no money; performed no 
service that in any way contributed to secure the appro¬ 
priation to the Indians, except that he interested divers at¬ 
torneys and other persons, upon promises of sharing in his 
fee under tlfe Maish-Gordon contract, or otherwise, which 
in every instance he repudiated as soon as their work was 
done; and although the aid of Major Gwydir secured the 
contract with the Indians for this fee, told him how he 
“never in his life dealt in bad faith with any one (letter 
of December 18, 1905),”, so long as Gordon’s payment 
was undermined, and Gwydir’s further aid or suppres¬ 
sion of Gordon’s incriminating letters was necessary, 
but the moment the award was beyond Gwydir’s power 
to effect, for good or ill, calmly informed him that he had 
• no legal or moral claim against him—Gwydir, but for 
whom would have been no Maish-Gordon contract. Not 
a cent has been paid by Gordon for— 

Securing the contract. 

Pressing it before Congress. 

The expenses of the suit in the Court of Claims. 

The testimony therein establishing his own right 
to participate in the award. 

Securing a new contract. 
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Preventing other conflicting contracts. 

Holding up cession of south half of reservation until 
northern half paid for. 

Interesting the Department for Indians. 

Any service whatever advantaging the Indians or 
Gordon himself—even to securing the contract. 

Everything done by others has been payable—no, 
promised to be payable—in contingent fees, even to the 
deals with the Indian agents. 

He continually asked Robertson to put up money to 
finance the matter, money Robertson did advance. 

Beyond all else the Court must remember that Robert¬ 
son comes here with clean hands in everything, Gordon 
in nothing. 

(2) But there is another fact which must not be lost 
sight of for a moment: Gordon has exhibited a perfect 
mania for making statements under oath, pleadings, 
affidavits, answers to which oath was expressly waived, 
attacks upon every one who had done anything to help 
him, and examination will show that not one but con¬ 
tains some palpable, material error of fact. There is not 
one clean paper filed by him; his testimony will be 
searched in vain for one clean, square answer to the 
simplest question not qualified by some technical argu¬ 
ment or evasive quibble; something of his “understand¬ 
ing” of what had been done quite contrary to common • 
sense. 

To every transaction about which he has testified 
or made any explanation or statement concerning which 
any other person has had knowledge, he has been squarely 
contradicted by every witness examined, and Robertson 
has called every one having any connection with or know¬ 
ledge of the premises, Gwydir, Nuzum, Butler, Vale; 
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Gordon called no one, and stands alone as the sponsor 
for a defense woven out of a disordered, imaginative 
past. 

In many instances Gordon contradicts himself quite as 
strongly as he is opposed by the other witnesses; and in 
cross-examination admits, after numberless evasions, all 
plaintiff’s contentions. 

It is not too much, therefore, to ask the Court to dis¬ 
regard Gordon’s testimony as to his personal understand¬ 
ing of the few things to which he testifies and seems to 
think justify his repudiation of the agreement, that are 
known only to himself, or would be so known if existing. 

Gordon’s Contradictions. 

Gordon swears (p. i io, record) that he had co-operation 
of all the authorities in securing the first contract, (p. 
hi): In the former case had the authority of the Depart¬ 
ment to interest the Indian Agent in contract and assumed 
it would not be objectionable in the new contract, (p. 

113): We had been endorsed by the Government and 
agents for the purpose of the contract. In the Court of 
Claims he made the same assertion. He does not so 
much as attempt to confirm this important feature by any 
departmental official, which is improbable on its face; 
on cross-examination says he has and had no personal 
knowledge this had been done; heard the Indian Office 
had written to some one; in his letter of February 8, 1906, 
to Robertson, all of which the Court is asked to read, he 
says (pp. 171-2, record): 

“My recollection is that Gwydir got the Maish- 
Gordon contract without me asking permission in 
advance,” 
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and sees no reason why the new contract cannot be ob¬ 
tained without permission or co-operation of the Depart¬ 
ment or its officials. 

In the Court of Claims he denied any participation in or 
knowledge of the attempt to bribe the Indian Agent in 
connection with the Maish-Gordon contract; expressed 
surprise when it came out in the trial; repudiated his 
agent; yet his early letters to Gwydir in evidence now , 
prove that he specifically directed the offering of the bribe, 
not only to the old but also the new agent. In cross- 
examination in this case he attempted to explain that his 
surprise was because of the amount, not the fact; yet his 
own letter directed the offering of the precise amount 
actually offered and named in the Court of Claims liti¬ 
gation. Not only that, but he gave unlimited authority 
in the instruction, “ Do not jail to get him. ” No words can 
emphasize this expression in connection with the offering 
of money to an Indian Agent to do what could only be 
done by him in his official capacity. 

In Gordon’s original and amended answer he asserts 
that Robertson intervened in the Court of Claims and 
introduced this agreement now in suit; on cross-exam¬ 
ination he was forced to admit this to be an error. 

In his cross-bill herein he swears that Robertson has 
been paid the sum awarded to him by the Court of Claims 
($2,000); on cross-examination he has to admit that to 
be a mistake, of which he only was informed after filing 
such cross-bill. Confronted with his oath in the attempt 
to remove the receivers, wherein he swore as strenuously 
that Robertson’s $2,000 was in the fund in this case, he 
stammered that he had forgotten. 

In all that he has stated as to what he terms the “con¬ 
sideration” for the March 28, 1906, agreement, he has 
been contradicted by every person having knowledge, 
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Robertson, Gwydir, Nuzum, Butler and Vale; and he is 
further contradicted by his subsequent agreements of 
April 3 and 12, 1906, the latter confirming in terms the 
equal division between them. True, he attempts to 
qualify the latter, that he signed expecting that would 
result in the direct appropriation by Congress, but the 
fact is that he voluntarily signed, and all the witnesses 
swear that Gordon’s statement of representations that the 
appropriation would follow are absolutely without basis 
of fact, besides, every one at all familiar with legislation 
knows that such representation could be made by no one 
and would not be believed by any one else if made. One 
appearing before Congress can only hope for success until 
his legislation has been passed and approved, and Con¬ 
gress has adjourned for the session. 

In a letter to Robertson, shortly before the March, 1906, 
interview in Washington, he mentions the failure to 
secure new contract and states they will have to get on 
without it as best they can (p. 171, record). 

At paragraph 8 of Gordon’s intervening petition in the 
Court of Claims, he wishes all other attorneys’ services 
paid; at page 193 of that record states that expiration of 
time limit did not authorize him to divest himself of obli¬ 
gations to attorneys; yet, at page 917 of record he con¬ 
tests Maish; in cross-bill herein claims all Maish’s money 
award; at page 917 contests Gwydir, Hall and Edwards; 
at page 918 contests May and Henderson; at page 917 
contests Butler & Vale; in short, contests every one except 
Robertson, whom he attacks nowhere in the Court of 
Claims, and his intervention was filed after Robertson’s 
testimony therein. Practically, he admitted Robertson’s 
present contention, perhaps remembered the stipulation 
in the March 28, 1906, agreement: 
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“ Both parties hereto to mutually labor to secure 
such allowance,” 

and how Robertson had endeavored to establish Gordon’s 
right to payment and the value of his services, as well as 
his own ; and how he needed him and Gwvdir before, then 
and until the conclusion of the case. 

It is impossible to avoid the conclusion that from begin¬ 
ning to end it has been Gordon’s intention to get every 
possible service under the most liberal promises of com¬ 
pensation, good faith, etc., and then, if once he could get 
the money in his own hands through his specious lulling 
into security of all those whom he tried to beguile into 
letting the appropriation and award all be in his own name 
to assure them he was “ under no legal or moral obligation” 
to keep his word. That is how he treated Gwydir. 

W hether a Court of Equity will aid such a scheme is, 
however, another story, as Kipling would say. 

At page 116 Gordon admits that on March 28, 1906, 
he had no more contract with the Indians than Robertson. 

At page 117, after concession of April 12, 1906: “I did 
state that Robertson would be interested with me.” The 
payment would have benefited Gordon and Robertson 
alike had it been made. 

In answer to the inquiry whether Robertson saw mem¬ 
bers of the Conference Committee in the interest of claim 
and fee, Gordon answered, ‘‘Robertson states he saw 
them.” Immediately asked, ‘‘Don’t you know of your 
own knowledge that he saw them and in your company,” 
he had to admit the fact (p. 118, record). 

At page 118, he says: 

“W r e (Robertson and myself) were associated 
together and acting together in an effort to secure a 
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compromise or settlement of the contested interests 
of attorneys. My entire interest at that time was 
in the fee I would receive. Understood that alone 
held up appropriation.” 

At page 104, referring to the impossibility of obtaining 
a new contract, he says: 

‘‘The attorneys here in Washington whom I had 
employed to aid me in the prosecution of the claim 
under the Maish-Gordon contract had completed 
their case and presented all the law and facts neces¬ 
sary to make out the case.” 

At page 106: 

‘‘The case on the part of the attorneys had then 
been made out and we were simply waiting the action 
of Congress. Cannot state any service rendered 
by me after March 28, 1906, in the prosecution of 
Indians’ claim, nor by any one. We were only 
striving for fee.” 

See Gordon’s testimony, page 127 (equal division); 
page 128, before committee; pages 130-131; never re¬ 
pudiated contract with Butler and Vale until after Nuzum 
and Robertson left Washington. 

Gordon admits that he did not profess to Butler, Vale, 
Nuzum and Robertson in Washington that the equal 
division referred to any new contract; and each of the 
above testifies to the same, and further that it was 
represented by both Gordon and Robertson that they 
were such equal partners in what was then going on, 
the pending appropriation (pp. 117, 118, 119, 121, 122, 
record). 

Robertson states frankly and fully all the circumstances 
under which the agreement was executed, all that led 
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up to it; introduces all the correspondence relating to a 
new contract; Gordon had lost most of his correspondence; 
nowhere does Gordon say that he told Robertson or any 
one the story he sets up in his answer, only that he so 
understood, etc. Robertson’s bill is fully sustained by 
all the witnesses, including Gordon on cross-examination. 
Gordon’s answer is not only improbable, but is unsup¬ 
ported by any fact or anything but his own uncertain 
testimony; it is contradicted by every other witness in 
the case, as strongly, in many admissions, by Gordon 
as by any one. 

Gordon’s Objective. 

Let us not forget for a moment the sole objective through¬ 
out all this matter, despite the manifold clouding thereof 
bv the side issue references to the Maish-Gordon contract, 
quantum meruit, new contracts, fake contracts, independent 
services, partners or joint contractors, legal and moral 
obligations, individual compensation, fraud, bad faith, 
etc., etc., that objective the collection of the Indian 
claim and payment to the lawyers and others engaged 
in securing the collection, the latter item so dwarfing 
the former, mainly through Gordon’s inexperienced and 
unfortunate breeding of controversies as soon as payment 
seemed imminent, and his total lack of participation 
in any efforts to promote the Indian claim, that for all 
the purposes of this suit it may be considered all the 
interest involved. Gordon was looking for himself first, 
the Indians last; and like the Smith of the Wynd, fought 
only for his own hand. 

It will hardly be maintained that the Indians’ rights 
would not have been promoted as efficiently and promptly 
through the strong law firms of Nuzum and Nuzum, 
Judge M. J. Gordon, associated as they were with Me- 
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Donald, and Butler and Vale, who appreciated how much 
easier to go with than to oppose them; and it is a fact 
that the Congressional interest and the visit of these 
attorneys with the Indian chiefs to Washington in 1905 
were about the same date. In all the years of his con¬ 
tract, and afterwards, Gordon has done no act of any 
kind that may be specifically pointed out as tending to 
promote the claim of the Indians. His contract was 
avoided three times. 

1 st. By Judge Maish’s death. 

2nd. By Gordon’s commission in. the Spanish war, 
which disqualified him by statute from holding any con¬ 
tract respecting a claim against the United States. 

3rd. By the expiration of the ten year limitation. 

Gordon wanted to keep himself in line with the appro¬ 
priation, and therefore sought to stand in through Butler 
and Vale, who were doing all the work in Washington, 
through a new contract that should extend his time; 
through new' contracts in the names of his father, the 
late Senator Gordon, Gwydir and associates; Butler and 
Vale and their associates; himself and others to defeat all 
those having prior connection with the claim under and 
through him; in every way that should advance his own 
interests, and incidentally the Indians, through whose 
payment alone could he be entitled to any compensation. 
He cast an anchor to windward always. Upon Gwydir, 
who had secured the first (and only) contract, he leaned 
for an extension, and through Gwydir upon Robertson 
for the same purpose, to defeat contracts to others, and 
to do whatever Robertson’s experience suggested would 
help to the desired result—the payment of the fee, or 
rather a fee out of this Indian money. All the while, 
hanging on to the chance of payment by Congress under 
the old contract or in some other way. 
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The New Contract. 

Much of the energy displayed by Gordon to establish 
Robertson’s and Gwydir’s efforts to secure an extension 
of the old and the execution of a new contract has been 
wasted. There never has been the least attempt on the 
part of Robertson to deny the correspondence or nego¬ 
tiations with respect to some new contract. Taking his 
cue from Gordon, who knew more about the situation, 
in the beginning, he thought it wisdom to have a valid, 
subsisting contract, as better security for the fee and as 
authority more likely to be recognized by Congress in 
the prosecution of the claim, to take the place of the 
Maish-Gordon contract, should that be held to have 
expired by time limitation; but whereas the record is 
silent as to Gordon’s experience, Robertson is a lawyer 
of prominence and twenty years’ extensive practice. 
He let no opportunity pass to promote the Indian claim; 
and his service alone in preventing the cession of the 
south-half of the reservation until a stipulation had been 
inserted that the old claim for the north-half should be 
paid, at some expense to Robertson, too, contributed 
more to the payment to the Indians than all Gordon had 
or has done or thought of doing, in all the dozen years 
he w'as interested in the claim. Robertson came to 
Washington, sized up the situation, let go everything else 
to advance the appropriation he saw r might be secured 
then, even w r oke up Gordon to some appreciation of the 
chances and to his first efforts toward payment; but, 
before doing more than prospecting somewhat with 
Gordon, and jointly acquiring knowledge of the situation, 
out of his greater experience and perhaps intuitive 
measurement of Gordon, after seeing him, went over 
the whole matter, arrived at a settlement, entered into 
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a written contract that should protect him under the 
Maish-Gordon contract, independent service, or any other 
basis of compensation. To all this Gordon acquiesced, 
not once but many times and oft, three times in writing, 
and numberless times orally to Robertson and all the 
others concerned, never denying until the present suit. 

During all the Spanish war Gordon abandoned the 
Indian claim; long before that he had removed from 
Washington, say when or soon after his father left the 
Senate. From the date of his muster-out of the service, 
which was from May 17, 1898, until April 30, 1899,* until 
he and Robertson met in Washington about March 27, 
1906, Gordon had given no time to the claim, and admits 
to have known little or nothing of its status. He con¬ 
tends that he was ignorant of the status of the appro¬ 
priation at that time (although it is proven that he was 
taken carefully over the whole ground and thoroughly 
informed); and Mr. Butler testifies that Gordon was 

*The Maish-Gordon contract was accepted by Levi 
Maish, for himself and Gordon, on January 20, 
1899. On that day Gordon was an officer in the Army, 
incapable of entering into any contract for the prosecution 
of a claim against the Government. Maish died in Feb¬ 
ruary, 1899, during Gordon’s period of disqualification; 
the entire contract terminated, indeed may be said never 
to have been completely executed, before Gordon became 
a citizen, qualified to enter into such contract. Gordon 
never accepted the contract for himself; therefore, the 
sanctity of that instrument, of which he prates so often, 
when cornered by all other facts, is less then mythical. 
He and all the other attorneys claiming fees stood in 
exactly the same relation to the Indian claim; they were 
volunteer counsel, recognized by Congress to proceed as 
authorized, although informally, by the general understand¬ 
ing between themselves and the Indians. Gordon did not 
own the claim; he had nothing to farm out; he entered 
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unknown in the prosecution for several years during 
which he was absent from Washington, immediately 
preceding 1906, and the appropriation in June of that year. 

When Gordon and Robertson came to Washington in 
March, 1906, the latter, knowing something of legisla¬ 
tion and a good deal of the law’s delays, saw the time was 
ripe to end things, and he convinced Gordon, aided by 
Nuzum, who acted as intermediary to bring their minds 
together, that differences should be dropped and one long, 
strong pull all together should be made for payment 
to the Indians and compensation to the attornevs. 

Ihen it was that the two made the agreement as to 
division of fees, and from that time on, giving no thought 
to a new contract, worked together for the appropriation 
that was practically made, so far as the Indians were 
concerned, before either left Washington, although the 
bill did not become law until a month or two later. There 
is no question that both so agreed, worked, contracted 
and accomplished. That was the period when the real 

into contracts with Butler and Vale, with Nuzum and as¬ 
sociates, and with Robertson, as to the division of what¬ 
ever fee and to whomsoever allowed their joint and several 
labors might produce. In this suit he is asked to divide 
as he agreed in writing, that is all; and it makes not a 
particle of difference where or how Gordon got his share 
of this fee, or whether he was lawfully entitled to anvthing, 
or even whether the matter out of which the fee grew was 
permitted or prohibited by law, he and Robertson were 
equal partners in that money, and the law will not let 
one of them keep the other’s share; between themselves, 
they must divide as they agreed. Gordon claimed to be 
the whole of the Maish-Gordon contract, generally under¬ 
stood by every one to have been valid, and in such 
capacity first brought Robertson into the claim, and 
assumed obligations to him so that, as between themselves, 
that contract may be considered a factor. 
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work was done that resulted in the payment. There is 
not an act, a word or declaration of Gordon’s to the con¬ 
trary, or that bears out his present contention during 
the March-April, 1906, visit to Washington (all at Robert¬ 
son’s expense), or at any time prior to the filing of Gordons 
answer herein. Every word and act of his supports the 
language of his agreement that they were together in 
every way, and were to share equally whatever either 
and both should be paid. He confirmed this in writing, 
as by his agreement of April 12, 1906; in his testimony 
in this case he swears that was their relation after the 
agreement. In the Court of Claims, during all the 
pendency of his own claim undermined, with the know¬ 
ledge that Robertson and every party to the Butler and 
Vale suit was asserting or admitting Robertson’s services 
and equal interest, he lifted up his voice not once in 
contradiction or contention; an admission of Robertson’s 
right to share with him that may not be ignored now, 
for Gordon is litigious on slightest provocation. He 
denied every other claim against the fund, but never 
Robertson’s. When he felt safe in his own award, he 
began to remember the letters written about a new 
contract, resurrecting some of them, and to train his 
mind to set up the plea that after the practical appropria¬ 
tion to the Indians, and also for the fee, because if not 
directly included in terms, as originally introduced, at 
least the liability against the fund which could be sued 
was created, a new contract might be obtained authoriz¬ 
ing Gordon, Robertson, Gwydir and associates to under¬ 
take the collection of a claim that was being collected and 
paid. That the Indians would have signed, the Depart¬ 
ment approved, Congress permitted, time have allowed, 
Robertson have had such lapse from sanity as to have 
spent his time and good money in doing what he knew 
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to be senseless were mere details with which Gordon 
seems not to have encumbered his mind, and which now 
he has to labor somewhat to ignore. But we should not 
be surprised, perhaps, when recalling his excuses and 
justifications for repudiating his other contracts. Some 
of these contradictory repudiations are interesting to 
note in this connection; they are 

1. Included in Maish-Gordon contract and Gordon paid 
on quantum meruit for his individual services. 

2. Because not included in Maish-Gordon contract 
and Gordon claiming under it. 

3. Their contracts died with the MaLh-Gordon contract. 

4. Gordon had no contract, at time of appropriation, 
and was acting voluntarily, and all others had the same 
privilege to ask for pay through the Court of Claims. 

5. All attorneys were acting under Gordon’s employ¬ 
ment, his attorneys, not the Indians’, therefore, had no 
claim against the fund. 

6. Now have no claim against him individually because 
representing the Indians, if nobody, and having claims 
only against them, Gordon having been paid for his 
individual services and not for anv acts for which he, 
in turn, was under obligation to any others. 

7. Robertson not in Maish-Gordon contract, nor 
employed under it, although trying to extend it; although 
Gordon and Robertson both occupying preci ely the same 
relation to the fund, the collection, the Indians, the 
fee, everything pertaining to the whole matter, whatever 
may have been its precise status. And so on, the repudia¬ 
tions might be extended almost indefinitely, limited only 
by the extent of Gordon’s imagination. 

August 24, 1903, Gordon assured Gwydir he would be 
safe if the new contract should be taken in Senator 
Gordon’s name. Always he held out to Gwydir that he 
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would be paid—until after Court of Claims judgment 
(pp. 151-153, record). 

September 14, 1908, he asks Gwydir to swear against 
Robertson; that the whole fee belonged to Gordon; asks 
Gwydir to help him get all to defeat Robertson, and then 
repudiates Gwydir. Tells him he has no moral or legal 
claim against him, now that he (Gordon) had been allowed 
Si4,000, yet, had he received but $9,375 direct from 
Congress, with Mai h left out entirely in that division, 
Gwydir would have been paid (pp. 164-165, record)! 

Gordon says now and he repeatedly wrote Gwydir that he 
asked the Court of Claims to award pay to Gwydir. On 
cross-examination he admitted that he struck out of his 
printed brief all such request (on advice of counsel), 
and resisted Gwvdir’s claim. 

After Gordon had recovered $5,000 more upon a $60,000 
gross basis than he had agreed to take on a ba-ds of $150,000 
payment, he repudiated all his agreements with Butler 
and Vale, Henderson, May, Gwydir, Hall and Edwards, 
Maish (who was allowed $6,000), and as soon as Robertson 
asks for the share due him, proceeds to repudiate him 
also. On cross-examination, he in-ists that Robertson 
should now pay Gwydir, Hall and Edwards, for their 
services under the Mai h-Gordon contract, under the March 
28, 1906, agreement; and then denies that Robertson 
is concerned in that contract. It is impossible to follow 
Gordon into all the labyrinths he is pleased to term his 
“understanding.” 

This Court will not go behind the creation of the fund 
to be distributed, but take the Court of Claims award 
and the fact that the money was found in the Treasury 
on the Court’s demand, and paid into the hands of the 
receivers, as the initiation of nominal title in Gordon, 
or to be more precise, possession of Gordon. The agree- 
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nient between Robertson and Gordon was to go into 
effect onlv after the money had been allowed to Gordon, 
and specifically mentioned that it should be divisible 
no matter how the money got into Gordon’s hands, nor 
why nor how allowed, so that it should be money, earned 
or unearned, re ulting from the successful prosecution 
or supposed prosecution of the Colville Indian claim by 
either or both, or any one. 

Expiration of Maish-Gordon Contract. 

Levi Maish died in February, 1899, a month after his 
acceptance of the contract in his own and Gordon’s names, 
without having done anything under it. Gordon had not 
then done anything under it, besides then being disqual¬ 
ified to enter into such contract. Gordon, at various 
times, claims in writing and orally, as partner with Maish; 
as surviving partner; as surviving joint contractor; not 
as partner nor joint contractor but as voluntary counsel 
for Indians under a quantum meruit. He signed several 
contracts as surviving partner; has letterheads of the 
partnership printed; has envelopes printed, some of which 
he sends Gwvdir to be used in sending in other business 
for the firm; has offices with Maish; claims in testimony 
that he and Maish were partners in no other matter except 
the Colville claim, which may have been the only business 
either or both ever secured. Measured by all the rules 
declaring the constituents of partnership, they must have 
been partners; if so, Maish’s death dissolved it. 

“ Death of a partner dissolves a firm whether for a 
fixed term or not.” 

Beach Mod. Law of Contracts , Sec. 230. 

If they were not partners, nevertheless the contract 
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became nullified on Maish’s death and Gordon’s appoint¬ 
ment to the army, particularly when the latter occurred 
before Gordon had accepted the contract. 

“Contracts for personal services which can only be 
performed during the lifetime of the party contract¬ 
ing, are subject to the implied condition of his con¬ 
tinuing alive and in health to perform them, and 
such contracts are revoked and nullified by his death 
or incapacity from illness.” 

Beach Mod. Law of Contracts , Sec. 227. 

Were this case dependent in any manner upon whether 
Maish and Gordon were at any time partners or joint 
contractors, this point might be further pursued, but, how¬ 
ever pertinent to the Gwydir, Hall and Edwards, and the 
Indian Protective Association claims against Gordon and 
also Maish’s administrator, Robertson’s contract was with 
Gordon, after Maish’s death, and he is seeking no recovery 
as against Maish or his share of the fee, only to enforce 
Gordon’s contract with him. It is immaterial whether 
Gordon has recovered in the Court of Claims as partner, 
contractor, volunteer counsel, or mere interloper without 
any right whatever to be paid; he has been awarded the 
money now impounded in the Court, out of the Colville 
Indian fund, and it is that money he agreed to divide with 
Robertson, if and whenever it should be so awarded. 

Dates of Sundry Contracts, Etc. 

Maish-Gordon contract with Indians executed May 12, 
1894 (15 per cent.). 

Same approved by Commissioner of Indian Affairs, 
July 17, 1894 ( IO P er cent.). 

Same approved by the Secretary of the Interior, July 
25, 1894 (10 per cent.). 


Accepted by Levi Maish, for Gordon and himself, Jan¬ 
uary 20, 1899 Go per cent.). 

Levi Maish died February 26, 1899. 

Hugh H. Gordon commissioned major engineers, U.S.V., 
May 17, 1898; honorably discharged, April 30, 1899. 

Gordon’s contract with Gwydir, Hall and Edwards, in 
which Maish also joined, for 6-45 of fee, June 15, 1894. 

Gordon ’s contract, as surviving - partner of Maish and 
Gordon, with Henderson and May, for 25% + $10,000 = 
2 5 % + 1-15 of fee, January —, 1901. 

Gordon’s contract, as surviving partner of Maish and 
Gordon, with Marion Butler, January 26, 1904. 

Gordon’s contract, as surviving partner of Maish and 
Gordon, with Josiah M. Vale, March 23, 1904. 

Maish-Gordon contract expired by 10 years limitation, 
July 25, 1904. 

Gordon’s contracts with F. C. Robertson, March 28, 
1906 4). 

Gordon’s contracts with F. C. Robertson, April 3, 1906 
(submit). 

Gordon’s contracts with F. C. Robertson, April 12, 
1906 (equal). 

Gordon's contracts with Butler, Robertson and Butler 
& Vale, April 3, 1906. 

Gordon’s contracts with Robertson, Nuzum and Butler, 
April 12, 1906. 

Upon basis of $150,000 payment: 

Nuzum and associates.. . . $18,750 


Gordon. 9,375 

Robertson. 9,375 


Butler & Vale, the balance, for selves and 
associates. 
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Sundry Extracts from Correspondence. 

August 24, 1903. Gordon to Gwydir: “Referring to 
extension of Maish-Gordon contract, better strike for 5 
years’ extension (p. 151, record). 

March 10, 1906. Robertson to Gordon. Encloses $150 
for Gordon to go to Washington to protect our interests 
there (p. 173, record). 

March 21, 1906. Gordon to Robertson: “Receipt for 
Si50 ‘with which to pay expenses of trip to Washington, 
D. C., to look after the interests of Gordon, Gwydir and 
Robertson in the claim oj the Colville Indians against the 
U. S.' In case we succeed in collecting said claim, I 
agree that out of my share of the profits I will repay 
Robertson” (p. 4, record). 

November 18, 1907. Gordon to Gwydir: “After appro¬ 
priation and filing of suit in Court of Claims. Robertson 
going back on Gwydir. How, if all Robertson’s and 
Gwydir’s interests were in new contract never obtained? 
(p. 180, record). 

March 10, 1906. Gordon to Robertson: “We ought to 
have a well defined program of campaign we propose to 
make in Washington. You and Gwydir on ground, must 
strengthen my hands with strongest case can make and 
make suggestions (p. 87, record). 

March 20, 1906. Gordon to Robertson: Telegram; 
notify Nuzum (p. 87, record). 

March 23, 1906. Gordon to Robertson: Telegram; 
would arrive Washington Tuesday. Write full partic¬ 
ulars; suggestions. (Tuesday was 27th.) (P. 88,record.) 

February 8, 1906. Gordon to Robertson: “As we did 
not secure the new contract we will have to do the best we can 
under present conditions" (p. 71, record). 
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May 21, 1906. Gordon to Gwydir: “Robertson has 
doubtless told you of status of matters here. One of con¬ 
ference committee wants to see copy of Maish-Gordon 
contract” (p. 166, record). 

December 18, 1905. Gordon to Gwydir: “I have never 
in my life dealt in bad faith with any one & you may rest 
assured that I will take no step affecting our mutual 
interests without conferring with you, keeping you fully 
posted” (pp. 160-161, record). 

Same letter. “ This would be a more attractive way to 
put it. For example; if you agreed to pay some influen¬ 
tial chief a contingent fee of say Si,000, you could tell him 
that if we got 15 per cent, commission you would raise 
his fee to Si,500 and make the contract with him in that 
form” (p. 161, record). 

November 18, 1907. Gordon to Gwydir: “I found out 
last year that Robertson was not your friend, & would 
have gone back on you if he had had the chance” (p. 180, 
record). 

{What Robertson did was to agree to take care of 
Gwvdir out of his share of the Gordon-Robertson fee; 
but Gordon was preparing Gwydir's mind to receive a 
proposition to swear for Gordon.) 

December 19, 1907. Gordon to Gwydir: “You also 
want to testify that Maj. Hugh H. Gordon as the surviving 
associate (not partner ) in the Maish & Gordon contract is 
the only person to whom the fees in this case could right¬ 
fully and legally be paid. Also that every man who has a 
trace of right to appear in this case or act in behalf of 
these Indians in any way must derive that power from 
Maish & Gordon, or from Major Gordon, the surviving 
associate of Maish & Gordon. I think it would also be 
wiser for you to have your attorney Genl. Jones write 
Stockslager that it is your wish that he take the ground 
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that the Court should pay the fee to me. If we can secure 
15 per cent, you will be promptly paid your $30,000 (for 
yourself & Hall and your other associate) & if we get 10 
per cent, only, you will get promptly your $20,000 (to be 
divided between you there). If we start any divisions of 
the fee in the Court we are liable to have a lot of compli¬ 
cations with these claims bv these outside interlopers, but 
if all friends will concentrate in asking the Court to pay 
the fee to me, which is the only legal & the only right 
thing to do, I believe our fight against Butler and those 
outside schemers will be greatly strengthened. Col. 
Stockslager understood fully that I am as I have always 
been—absolutely loyal to you” (p. 182, record). 

September 14, 1908. Gordon to Gwvdir: ‘‘For these 
reasons and others fully stated to your counsel here, I 
cannot feel that you now have any legal or moral claim 
against me, yet in spite of this your counsel here has 
brought suit against me (pp. 164, 165). * * * Rob¬ 

ertson has shown bad faith toward both of us, and I want 
your help in defeating this suit of his, which is an outrage. 
If you will get those letters from me to you (and copies 
of the letters written by you to me), which show that all 
our dealings with Robertson related solely to a new deal 
under a new contract with the Indians, and will then in 
addition prepare a strong affidavit to the effect that you 
brought him into the case solely to aid in said new deal, 
and that it had no relation whatever to the Maish & 
Gordon contract, and will send the letters and affidavits 
to me, I believe I can defeat his suit” (p. 165, record). 

Note. —Robertson’s bad faith toward Gwvdir seems to 
have been limited to agreeing to take care of him out of 
his half of the Gordon-Robertson fee, and against Gordon 
to attempting to collect that half so that he could pay 
Gwydir; but charges [of bad faith by some against the 
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person to whom Gordon has been writing at the time form 
a stock phrase in his correspondence. 

Conclusion. 

A proper consideration of the merits requires that 
practically all the testimony of all the witnesses should 
be fully read, as well as most of the pleadings. The 
contention of Gordon is that his agreement with Robertson 
really related to service that might thereafter be rendered 
by Robert on in securing a new contract between the 
Indians and others, of whom Gordon should be a bene¬ 
ficiary or principal, this at a date when a new contract, 
had all the parties, Indians, officials of the Department, 
Congress been agreeable, could not physically have been 
obtained prior to the appropriation at that time practically 
made, and had nothing to do with the collection of the 
Indian claim impending all of March and April, 1906. 
In his present testimony Gordon admits that he knew 
it would have been impossible to secure such new contract. 
Finally, he admits that Robertson was admitted to an 
equal share with himself in the fee while both were in 
Washington; that he so represented to all the attorneys 
in the case, and that he did not deny the division related 
to the moneys that were to be and were appropriated. 
He never intimated to Xuzuin, Butler and Vale, and never 
notified Robertson of any change of front until Robertson 
sued him. Robertson, Butler, Vale and Nuzum, all the 
persons having knowledge of the transaction, testify 
directly to the March-April agreements and Gordon’s 
representations that there was to be an equal division 
between Robertson and himself, of what was then going 
on, not something never to be. They all agree that 
Gordon never mentioned new contract to any of them, 
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and it is significant that at no time does Gordon pretend 
ever to have told Robertson that he understood the 
March 28, 1906, agreement related to any new contract, 
or to have talked with Robertson in Washington about 
getting a new contract; he only says, hesitatingly, at 
the beginning of his testimony, which cross-examination 
overturns, that he himself so understood, having no reason 
or excuse for such understanding, while signing agree¬ 
ment after agreement, and making repeated statements 
to the contrary to all concerned. 

If the testimony of any or all of the witnesses is believed 
the decree should be for the appellant for the amount 
claimed by him together with interest and costs. 

Short Summary of Testimony Supporting Contract. 

Hugh H. Gordon— 

Acknowledges admitting to Butler, Vale, Robertson 
and Nuzum, in Washington, March-April, 1906, that 
Robertson had equal interest. 

Acknowledges Robertson’s equal interest, after com¬ 
promise. 

Knew between March 28 and April 12, 1906, that 
Robertson claimed under Maish-Gordon contract. 

“Then the agreement of March 28,1906, did admit him 
into a share of the appropriation. A. Oh, yes.” j 

After concession was under contemplation stated to 
Butler the amount to be paid to Gordon and Robertson 
under division should be equal. 

Knew when he came to Washington, March, 1906, 
that the bill granting Colville Indians this money had 
passed Senate and House and was in conference. The 
fee only thing bothering him then. 
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After arrival in Washington, March, 1906, knew, of 
course, that no new contract could be procured. 

Recognizes March 28, 1906, contract. 

After concession of April 12, 1906, did state that 
Robertson would be interested with me under that 
concession or compromise. It would have benefitted 
both of us alike. 

We were associated together and acting together in 
an effort to secure a compromise or settlement of the 
contested interests of attorneys. My entire interest at 
that time was in the fee I would receive; understood that 
alone held up appropriation. 

The case on the part of the attorneys had then been 
made out and we were simply awaiting the action of 
Congress. 

Saw members Conference Committee together with 
Robertson. (Letter February 8, 1906, from Biscayne, 
Florida, to Robertson.) 

“As we did not secure the new contract, we will have 
to do the best we can under present conditions .” 

“Q. And the Raleigh contract (April 12, 1906) 
included compensation for Gordon and Robertson 
equally?” 

“A. Yes, as I have already stated, it was made 
under the conditions stated.” 


Before the Court of Claims Gordon testified in support 
of his claim before that Court: 

“In addition to the services stated, I also went 
to Washington again, just before the close of the 
session in which the appropriation was made, and 
did effective service in securing that appropriation ” 
(see pp. 188-193 Ct. Cls., record). 
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Contrast this with his testimony in this case wherein 
he endeavors to show that nothing could then have been 
done to secure the appropriation by Robertson and 
Gordon. 


“Q. What, if any, thing was being done by the 
Colville Indians, if you know, in the prosecution of 
their claim, after the expiration of the Maish and 
Gordon contract?” 

“A. I do not know of anything that was being 
done bv the Indians. The attorneys here in Wash¬ 
ington whom I had employed to aid me in the prosecu¬ 
tion of the claim of the Colville Indians under the 
Maish and Gordon contract had completed their 
case and presented all the law and the facts necessary 
to make out the case” (p. 104, record). 

“Q. What, if any, service was rendered in the 
prosecution of the claim of the Colville Indians 
after the date of March 28, 1906?” 

“A. I cannot testify as to that” (p. 105, record). 

“Q. What was the situation of the claim of the 
Colville Indians at the time?” 

‘‘A. The case on the part of the attorneys, so far 
as my knowledge went, had been made out complete, 
and we were simply awaiting the action of Congress. 
* * * It had been presented by attorneys em¬ 

ployed by me; by briefs filed with committees; 
by arguments before committees” (p. 106, record). 

“Q. Did you about the time of this March 28, 
1906, agreement hold out to any other person that 
Robertson had an equal interest as yourself in any 
compensation or fee to be derived from this Indian 
contract?” 

‘‘A. Not until the compromise which resulted in 
what is known as the Raleigh agreement, had been 
decided upon. * * *.” 

“ A. After the concession was made, I did state that 
Mr. Robertson would be interested with me under 
that concession or compromise, which contemplated 
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a direct appropriation by Congress, and was entered 
into for the purpose of securing a direct appropriation 
by Congress” (p. 117, record). 

“Q. Now, when you and Robertson signed the 
March 28, 1906, agreement in Washington, did you 
not say to him that in view of that agreement he 
should release you from the repayment of this $150?” 

“A. I made no such statement until after the 
compromise was signed, and then my recollection 
is that Mr. Robertson, recognizing the jact that he 
had been admitted into a share oj the proposed appro¬ 
priation, 'which was not originally contemplated, volun¬ 
tarily made that proposition, in the presence of Mr. 
Nuzum, as I recall it.” 

”Q. Then the agreement of March 28, 1906, did 
admit him into a share of the appropriation?” 

Note.—G ordon’s only denial in his testimony will be 
found at page 54: 

” I never acknowledged in writing to Robertson 
any share or interest in that fee, except under the 
condition that he secure a new contract, until this 
compromise was under contemplation." 

Note. —While Gordon denied in the Court of Claims 
the interest of every other attorney concerned, and 
opposed allowance to them, with Robertson’s testimony 
before him, and the assertion bv every other attorney 
claiming that Robertson was entitled to compensation 
and for what particular services, Gordon accepted 
Robertson’s testimony supporting his and their joint 
claim, and never questioned nor opposed Robertson 
therein, while considering him a party in the suit as he 
now says in his answers and testimony. To that extent, 
a practical and legal admission of Robertson’s claim, 
he carried out the March 28, 1906, agreementBoth 
parties hereto to mutually labor to secure such allowance.” 
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Gordon’s contention, in his answers and in his testi¬ 
mony, except as he contradicts himself, is that Robertson 
was to secure a new contract and do nothing more; 
that there was no obligation upon him to further the 
collection of the claim, which Gordon and his employees 
or semi-associates were to attend to; this new contract 
was one which displaced, superseded, cancelled all prior 
contracts and Gordon’s obligations under them. In his 
letter of July 9, 1904, to Gwydir, he says: “ The Henderson 
contract has expired bv limitation;” and all through the 
cases herein and in the Court of Claims is manifest 
Gordon’s construction of the old and any new contract, 
that the latter cancelled all his prior obligations. Indeed, 
he urges that as one of the reasons for taking the new 
contract and in other than his own name; to close out 
all old claims against him, and begin anew, dividing the 
whole 100 per cent, between Gordon (25 per cent.), 
Gwydir and Robertson (25 per cent.), other attorneys 
and necessary expenses (50 per cent.). Yet, the March 28, 
1906, agreement related to 

44 attorney fees growing out of the rendition of services 

to the Colville tribe of Indians,” 

whether allowed to Gordon or Robertson, under the Maish- 
Gordon contract or upon any other theory; each was to 
get half the aw r ard to both. 

Gordon claims that the type-written portion of this 
agreement was presented to him, although the testimony 
shows that a full discussion preceded the execution, but, 
conceding that, Gordon’s addition thereto in his own 
hand shows how he wanted Robertson to understand, 
how he himself understood, their mutual position. He 
added: 
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“The fees to be divided between said Robertson 
and said Gordon as herein provided shall be the 
net sum accruing to said Gordon, after settling 
with other attorneys under contracts heretofore 
made by said Gordon.’’ 

All his contracts with other attorneys had been made 
with them under the Maish-Gordon contract, and he 
did not owe, never would owe a dollar to any attorney 
under the new contract, if that was the earning out of 
the Gordon suggestion of December 18, 1905, of 25 per 
cent, each to Gordon, and Gwydir and Robertson and 
50 per cent, to attorneys to be employed; such attorneys 
would have had their own separate claim against the 
fund, none against Gordon. This written addition 
clearly establishes that the agreement w r as about the 
money in hand, not a bird that was not in sight nor within 
the limits of an active imagination. 

A few r days before that, in Biscayne, Florida, 4,000 miles 
from Robertson’s influence, of his own motion, unin¬ 
fluenced by so much as a request of Robertson for an 
acknowledgment, Gordon writes a receipt for the $150 
advanced by Robertson, without which he (Gordon) 
never could have gone to Washington, 

“w T ith which to pay expenses of trip to Washington, 
D. C., to look after the interests of Gordon, Gwydir 
and Robertson in the matter of the claim oj the 
Indians on the Colville Reservation against the U. S. 
Government. In case we succeed in collecting said 
claim, I agree that out of my share of the profits, 
I will repay to said Robertson the said $150. 

At no moment of time between March 28, 1906, and the 
date of the filing of Gordon’s answer to Robertson’s 
bill herein will be found one word of protest or denial 
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by Gordon that Robertson, by the agreement of settle¬ 
ment between them of March 28, 1906, was to be and was 
entitled to an equal share with him in whatever moneys 
both of them should receive out of the collection of the 
Colville Indians’ claim, no matter how or to whom the 
nominal award should go; on the contrary, orally and 
in writing he admitted to every one concerned in the 
collection and prosecution of the claim, to every one who 
occupied any position wherein he might be misled to his 
own harm, that such was the solemn agreement between 
him and them, until the time came to make good his 
promises, when he reneged, as to all others to whom he 
had held out and induced to enter into contingent contracts 
with him, and to finance the undertaking on the strength 
of such division of the fee. The penalty of reneging is 
the same in law as in whist, the loss of the trick. 

The records of all courts will be searched in vain for 
such a continuous performance of repudiation of and 
unfaithfulness to all obligations as on the part of this 
defendant who, December 18, 1905, wrote to Gwydir: 

“ I have never in my life dealt in bad faith with 
any one & you may rest assured that I will take no 
step affecting our mutual interests without conferring 
with you, keeping you fully posted:” 

and, while he didn’t exactly confer with him, he did post 
him pretty fully after the award by the Court of Claims, 
when he assured Gwydir that he had no legal or moral 
claim against him after he had secured $5,000 more fee 
than when, November 18, 1907, during the pendency 
of the case in the Court of Claims, he wrote Gwydir that: 

“ Colonel Stockslager (Gwydir’s attorney) has 
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doubtless written you that we are in absolute har¬ 
mony and accord. I have never had a thought other 
than to stand loyally by the men who have been 
square with me.” 

At page 146, record, he admits that Gwydir has been 
ever faithful; but he don’t owe him anything now. 
Gwydir secured the Maish-Gordon contract, advanced 
money; Edwards and Hall advanced money; Robertson, 
Butler and Vale, every one helped to finance the matter, 
but Gordon calmly claims all the resulting profits and 
ignores all obligations so liberally assumed by him as 
long as they were “contingent.” 

Frederick C. Robertson testifies— 

That the March 28, 1906, agreement was a recogni¬ 
tion of his and Gordon’s co-partnership and the equal 
division of the proceeds; that Gordon w r as as fully 
consulted and knew the situation at the time he 
signed as well as any of the parties; that he contrib¬ 
uted considerably more to the result than Gordon; 
acted jointly and in perfect accord with Gordon 
throughout; that all the time he let no opportunity 
to advance the collection go by, and, after he and 
Gordon reached Washington together nothing was 
done or thought by either except to get through the 
pending appropriation, and settlement of the at¬ 
torney’s fees. 

Richard W. Nuzum testifies— 


Each were to get half; that is my recollection. 
After I arrived in Washington, in a conversation 
with Gordon just before the contract was signed, 
that is, Hugh Gordon, he told me that Robertson 
was to get half of what he got. * * * Gordon 
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and Robertson were working together, both claiming 
to be equally interested in any fee allowed. 

Richard D. Gwydir testifies— 

That he was authorized by Gordon to employ 
Robertson; that Robertson and Gordon were to share 
equally together; there never was any understanding 
that should a new contract fail, Robertson would 
get nothing for his services and the money he had 
put up; both were endeavoring to collect the claim; 
and he repeats material services rendered by Robert¬ 
son under the Maish-Gordon contract (which Gwydir 
secured for Gordon) and acting with Gordon for 
their joint advantage; a new contract was impossible. 

Marion Butler testifies— 

That Gordon was not in Washington for years 
prior to 1906; Gordon and Robertson to share 
equally; no disagreement about it; discussed several 
times; perfectly clear as to that. 

Josiah M. Vale testifies— 

Gordon and Robertson acting together, repre¬ 
senting one interest; matter of fees fully discussed 
in his office, Gordon and Robertson both being 
present, many times; equal division between them. 

Robertson , Nuzum , Gwydir , Butler and Vale — 

All testify that no mention of a new contract was 
made by Gordon in March-April, or at any time after 
March 28, 1906 agreement; that no fee division was 
dependent upon such or any new contract; that a 
new contract would have been legally and physically 
impossible after that date; Gordon and every one 

' knew this; and Gordon admits it. 
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A case could not well be made stronger illustrating the 
rule that prohibits the receipt of oral testimony to vary 
or contradict a written contract plain and unambiguous 
on its face, showing why such rule has been enacted in 
the interest of justice, in the removal from temptation to 
deny agreements gladly entered into when the contracting 
party is in need, desired to repudiate after the services or 
money for which contracted have produced results. 

There’s not the least ambiguity about the meaning of 
this contract or agreement of settlement of March 28, 1906. 
The status of the appropriation bill before Congress, 
known to all parties, the subsequent agreements of April 
3 and April 12, 1906, the continued and persistent repre¬ 
sentations of Gordon at the time, that the copartnership, 
equal sharing, labors, all related to the pending collection, 
the total omission to deny or hint to any one during all 
this period any other understanding, all the conditions 
and circumstances surrounding the execution of the agree¬ 
ment and the services embraced in it. More was done by 
Robertson and Gordon acting together during the month they 
were in Washington in the spring oj 1906, a hundred times 
over , than all Gordon had done in the twelve years subsequent 
to the contract with the Indians secured by Gwydir; enough 
to entitle Robertson , had he never done anything more , to 
Gordon s eternal gratitude as well as the half oj the fee he 
contracted to pay over , as the only way he could show his 
appreciation. And Robertson’s efforts in inducing the 
Indians to hold up the cession of the south-half until it 
was agreed that the north-half should be paid for, at his 
own expense too, and at his own suggestion (Gordon 
knew nothing of what was going on or being done, initiated 
nothing, only contracted with others he thought capable 
to do what he seems to have known he could not do), was 
in harmony with the only objective of the several parties, 
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payment to Indians and attorneys, and entitled him to 
consideration at Gordon’s hands which he received. The 
fact that Gordon executed a contingent agreement (he 
was famous for underscoring that word in all his corre¬ 
spondence, particularly when doubling or trebling the 
already liberal terms), and the further significant fact 
that he always has found disloyalty to himself sufficiently 
to justify his repudiation of every contract as soon as the 
time approached for settlement, ought not to be per¬ 
mitted to prejudice the present recovery. Courts of 
equity are organized in great measure to compel the com¬ 
pletion of just such contracts, to make an unwilling debtor 
settle; but above all to prevent one who has entered into 
a contract with another to induce him to part with his 
labor and money to the advantage of the party tendering 
such contract from repudiating his obligation after the 
fruits of the undertaking are in his hands. 

Whether the judgment herein is upon the strict terms 
of the agreement or upon all the testimony given in expla¬ 
nation, there can be but one construction and conclusion, 
that on March 28, 1906, was an obligation between Gordon 
and Robertson to divide equally all that both should 
receive from the Colville claim that cannot be carried out 
except by this Court’s decree awarding to Robertson the 
full amount of his claim, with interest and his reasonable 
costs. 

That agreement was entered into with the full knowl¬ 
edge of both parties that Congress might make immediate 
appropriation for attorney fees; it was confirmed by the 
April 12, 1906, agreement between the same and other 
parties, and numberless oral admissions by both, after it 
was known that the Ankeny amendment as reported to 
the Senate from the Committee on Indian Affairs April 
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13, i9°6, provided for such appropriation, practically fol¬ 
lowing the stipulation as to payment in the Maish-Gordon 
contract, which is as follows: 

11 Fifth. It is hereby expressly agreed that the fee 
of fifteen per centum (15%) hereinbefore stipulated 
as the compensation of said Maish and Gordon for 
their services is to be paid to them in a separate and 
special warrant out of any appropriation which may he 
made for the payment of said claims or any part thereof , 
and the balance of said appropriation is to be distrib¬ 
uted per capita to the Indians who may be entitled 
thereto or expended for their benefit in such manner 
as Congress may direct. 

“ It is distinctly understood and agreed that the 
payment of said fee to said Maish and Gordon is not 
to be delayed until the distribution of said appro¬ 
priation or appropriations to the Indians who may be 
entitled thereto, but the disbursing officers of the 
United States Government are hereby authorized to 
issue said separate and special warrant and pay to 
said Maish and Gordon the said fee of fifteen per 
centum (15%) as soon as any appropriation or appro¬ 
priations for the payment of said claims are available. 

“ It is further agreed that said Maish and Gordon 
are to be in no wav responsible for or connected with 
the distribution of the balance of any funds which 
may be due and payable to said Indians, it being 
distinctly understood that the duties and obligations 
of said Maish and Gordon under this contract w ill be 
fully met and discharged and their said compensation 
will be due and payable when and as soon as said 
appropriation or appropriations for the payment of 
said claims have been made,” 

wx>uld be, as it was, so reported if agreement took the 
place of disagreement and contention between the said 
attorneys. The Senate Committee report followed imme¬ 
diately after the agreement of April 12, 1906, as Gordon 
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says was represented to him would be the case, if they 
agreed; although, according to all the other witnesses, he 
plainly mis-stated the representations to him. 

At no time was there ever any expectation or thought 
that any appropriation to the several attorneys by name, 
or specifically as attorney fees, would be made by Con¬ 
gress, which had dealings only with the Indians, owed 
only the Indians, and was concerned only with the 
Indians’ debts to the extent of providing them with 
funds in such manner and to such extent that they would 
be able to pay. Congress knew of the attorney fees; and 
the sum of $150,000 to be appropriated as by the Ankeny 
amendment was an amount equivalent to the fee stipu¬ 
lated in the Maish-Gordon contract; that appears all 
through the debates; but Congress was not to pay them; 
the Indians were to pay, and the Indians were provided 
with the money with which to make payment. Such 
payments always are made that way. Under the Maish- 
Gordon approved contract there was to be an immediate 
and special payment (by the Indians) to the attorneys: 

“when and as soon as said appropriation or appro¬ 
priations for the payment of said claim have been 
made.” 

Under the Act that passed: 

“The Secretary of the Treasury is hereby author¬ 
ized and directed to pay the sum of money so awarded 
by said Court (of Claims) to the said attorneys, 
upon the rendition of final judgment;” 

but only— 

“out of the said sum set apart or appropriated for 
the benefit of said Indians” 
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and the same provision was in the Ankeny amendment. 

The Act of June 21, 1906, whether under the Ankeny 
amendment or the bill that passed the Senate, appro¬ 
priated nothing toward the payment of the Indians’ 
claim, merely set apart or ordered to be held in the 
Treasury, “subject to appropriation except a sum equal 
to the attorney claims, while the attorneys were left to 
their own resources for collection under the Ankeny 
amendment, as adopted, and were absolutely protected 
under the Act as passed, wherein the Secretary of the 
Treasury was directed to pay them out of the sum set 
apart or appropriated. In fact, there was no difference 
in point of time, because the payment has been made 
out of the second of the five annual installments of pay¬ 
ment, according to the agreement with the Indians, 
bv reason of the time spent in the Court of Claims suit; 
but there might have been a final judgment in that Court 
before the appropriation for the first installment,which 
was provided for in the appropriation bill of the ensuing 
year (1907), therefore, the Act as passed was quite as 
favorable to the attorneys as under a strict construction 
of the Maish-Gordon contract. The Ankeny amend¬ 
ment was a literal compliance with the terms of that 
contract as to attorney fees; it was an appropriation, 
and Maish and Gordon were entitled to payment (there 
being available money) out of any appropriation when¬ 
ever in partial or complete settlement for the land. 

The exact condition provided for in the Robertson- 
Gordon agreement of March 28, 1906, has occurred— 
the appropriation by Congress—but because of differences 
of opinion in Congress as to the reasonable or just amount 
to be paid out of the Indians’ money, fostered by the 
unfortunate disagreements which Gordon had inadvisedly 
stirred up until they were beyond his subsequent agree- 
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merits’ power to still, that matter was referred for deter¬ 
mination to the Court of Claims—but the appropriation 
of the money was made in the Act of reference directly 
by Congress, and the delay was the act of the parties. 
In fact, Gordon’s contentions in the Court of Claims 
caused most of the delay and the diminution of the gross 
sum awarded; but there is no redress for that, on the one 
hand, as there can, at least should be, no advantage to 
Gordon from conditions he himself brought about. 

No one but must consider the fee named in the contract, 
whether 15 per cent, as stipulated ($225,000), or 10 
per cent, as approved by the Department ($150,000), was 
reasonable for the protracted and obstinate controversy 
over the appropriation, such was all the expert testimony 
in the case; but Maish and Gordon did nothing personally 
during the ten years of the contract’s life to earn it; 
all that was done was by others employed bv them, or 
by Gordon as surviving partner,»half the time working 
against; and the little Gordon actually contributed to 
the result was after he came to Washington, in March, 
1906, on Robertson’s money, and he and Robertson, 
the latter spurring him, bestirred themselves to close 
the matter. In the language of the Court of Claims, 
in its finding: 

“Said Hugh H. Gordon again went to Washington 
just before the close of the session in which the 
appropriation was made and did effective service 
in securing that appropriation.’’ 

In the same finding the Court said that— 

“ Robertson became interested in the matter of 
the claim of said Indians through the solicitation 
of Hugh H. Gordon under the Maish-Gordon con- 
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tract in the latter part of 1903 or 1904. * * * 

In the early part of March, 1906, he went to Wash¬ 
ington, D. C.- He paid the expenses of having Mr. 
Hugh Gordon come to Washington.” 

So the Robertson-Gordon agreement of March 28, 1906, 
applied to moneys that were appropriated by Congress; 
there can be no other possible legal construction of that 
agreement. The Court of Claims did not allow anything 
to any of the claimants, as the word allow is commonly 
used or understood, and we are bound by no accidentally 
awkward use of words by that Court. 

To the Court of Claims was referred the determination 
oj the amount which was bv the same Act appropriated 
in general terms, as is so often done when the precise 
amount cannot be ascertained at the date of the appro¬ 
priation, an every day occurrence. 

True, that Court used the word “allowances” in its 
opinion, but in its Conclusion of Law is the proper 
phraseology. 

“ Upon the following findings of fact the Court 
decides as a conclusion of law, that claimants be 
awarded judgment as follows:” 

(P. 12, Court oj Claims Findings, Conclusion 
of Law and Opinion. May 25, 1908.) 

And in its prior order of May 18, 1908, overruling mo¬ 
tion for new trial, 

“The Court has determined that the following per¬ 
sons be entitled to participate in the judgment here¬ 
tofore rendered in this case.” 

The judgment of the Court was for the sum of $60,000 
instead of for $225,000 or $150,000 claimed; and after¬ 
wards the seven attorneys whom the Court considered 
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interested under the Maish-Gordon contract were held 
entitled to participate and to receive distributive shares, 
which the Court thereupon proceeded to award separately, 
after, and only after the distributees had failed to agree 
among themselves, under the letter of the act—Robertson, 
it must be borne in mind, not having been a party to agree 
or disagree. He did not disagree. 

The March 28, 1906, agreement applies to all moneys 
appropriated by Congress which may accrue to either 
Robertson or Gordon as attorney fees, growing out of the 
Colville claims, no matter how nor to which of them 
allowed. Robertson had no contract with the Indians; 
Congress owed him nothing as their trustee or debtor; he 
was not applying before Congress for payment to himself 
by name; Congress did not know him except through 
Gordon, further than that all the attorneys were pro¬ 
ceeding without authority from the Indians except that 
which had expired by limitation; he was advocating, as 
was every attorney appearing before either House, the 
appropriation of a lump sum. The Ankeny amendment 
and the provision in the act that passed were the only two 
propositions respecting the Indians’ or attorneys’ claims 
ever under consideration by Congress or connected ever 
so remotely with the matter during 1905 and 1906; 
Robertson never asked the Court of Claims to allow any¬ 
thing separately to him; he assisted openly, by his testi¬ 
mony and the procurement of other testimony to estab¬ 
lish the value of the attorney’s services in bulk as much 
in Gordon’s interest as his own; and his testimony aided 
Gordon to recover, while Gordon, at no stage of the Court 
of Claims litigation put any obstacle in the way of Robert¬ 
son’s services going to their joint benefit; he claimed and 
enjoyed all the benefit of Robertson’s aid then; how can 
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he be permitted to escape division merely because success 
attended their joint efforts! There is no other explanation. 
During all the Court of Claims litigation, neither Gordon 
nor Robertson seem to have contemplated any but an 
award in bulk—until, possibly, a few days before the final 
entry of judgment. 

Of course there always was the possibility of individual 
payment, the certainty of such division some time, upon 
a quantum meruit , which all concerned knew might be held 
to have entirely superseded all compensation under or 
because of the Maish-Gordon contract, the effect of whose 
expiration none of the parties could attempt to guess, so, 
out of abundant precaution, the agreement provided that 
the fees of either should go into the pool for equal division 
between both. Any form of appropriation, and in any 
name, in bulk or separately was provided for, yet, an 
appropriation, because in no other way does or can the 
Government 'pay its debtors. That delay in the actual 
payment could affect the agreement is absurd; there was 
no delay in the appropriation of the money with which 
to pay. 

No one could get his money, Indian or attorney, without 
and through an appropriation by Congress; no one ever 
thought differently; under any and every circumstance 
that would be absolutely impossible in fact or in law. 

No judgment of the Court of Claims carries with it the 
right to payment. No payment of any such judgment 
can be made until after, by virtue and because of, a direct 
or general appropriation by Congress. Such has been the 
custom, such the law, from the organization of that Court. 
Congress appropriates; the Executive Departments pay 
out the appropriation; the Judiciary sometimes steps in 
to say how much shall go to a specified individual. 
Neither Department may trench upon the prerogatives of 
the other. 


% 
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There is no tribunal in the land having power to allow' 
public money to any claimant; it is prohibited by para¬ 
graph 7, section 9, Article 1 of the Constitution, which 
reads: 


“ No money shall be drawn from the Treasury but 
in consequence of appropriations made by law. 

Of course, after money has been appropriated, and there 
is a disagreement between two or more parties as to its 
division between them, they may go into court to ask the 
aid of equity to compel a rightful distribution; and that 
has been done about this money in the Court of Claims 
and in this Court; but it is appropriated money all the 
time; no other kind ever gets out of the Treasury. No 
dispute, no delay, no disappointment can change the 
character of the money about which is disagreement in 
or out of court. 

To contend that the money impounded in this Court is 
not the result of an appropriation by Congress, is not 
“appropriated” money; that it was not specifically so 
appropriated for the purpose of paying 

“the claims of the Indians on the Colville Reservation 
against the U. S. Government,” 

to use Gordon’s language in his March 15, 1906, receipt, 
thirteen days before his signature to the agreement in 
controversy, is beyond comprehension. 

As heretofore stated, the original Ankeny amendment 
of March 15, 1906, pending, and well knowm would go 
into the bill substantially in the form introduced, at the 
date of the Gordon-Robertson agreement of March 28, 
1906, made no appropriation of money; it simply settled 
the Indian claim, that it should some time be paid; set 
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aside the necessary sum for the payment, to be appro¬ 
priated at some subsequent sessions of Congress. This 
probably would have left the actual allowance to be made 
by the Department of the Interior, out of “ moneys appro¬ 
priated bv Congress,” and explains the phrase in the 
Gordon-Robertson agreement, “or allowed by the Interior 
Department. ” Xo actual payment could have been made 
inside of a year after the passage of the Act of June 21, 
1906, had the provision relating to the Colville claim 
remained as under the original Ankeny amendment,the 
onlv official recognition by Congress of the Colville claim 
up to the date Gordon and Robertson agreed between 
themselves. 

As reported from the Committee on Indian Affairs, 
$150,000 (the amount of attorney fees under the Maish- 
Gordon contract, and the sum then supposed by all con¬ 
cerned would be payable), was immediately appropriated 
in advance of the first annual installment of payment 
fixed in the agreement of May 9, 1891, with the Indians, 
wherein they ceded their lands. 

As passed, the Act made the requisite appropriation 
in the direction to the Secretary of the Treasury— 

“ to pav the sum of money so awarded by said Court. ” 

In the Indian Appropriation Act of March 1, 1907 
(34 Stats., 1050), making appropriation for the first 
installment of payment to the Colville Indians, appears: 

‘‘Said sum of three hundred thousand dollars to 
be paid to or expended for the benefit of said Indians 
under the direction of the Secretary of the Interior.” 

Had the settlement with the attorneys been made out 
of this appropriation, the provision in the Gordon- 
Robertson agreement of March 28, 1906, relating to 
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“allowed by the Department of the Interior,” would 
have been applicable, but, of course, out of “moneys 
appropriated by Congress,” as well. 

In the Indian Appropriation Act of April 30, 1908 
(35 Stats., p. 96), passed before the Court of Claims 
judgment of May 25, 1908, in the Butler and Vale suit, 
the appropriation is— 

“for the second of five installments of three hundred 
thousand dollars, to be expended for the benefit 
of said Indians in accordance with the provisions 
of the said Act (of June 21, 1906), setting aside in 
the Treasury the money in payment for the land 
ceded,” 

and the payment to all the attorneys, the payment of 
the money now impounded in this suit, has actually 
been made out of this latter appropriation—appropriated 
money in every acceptation of that term. 

Plaintiff’s bill of complaint (par. 6), alleged as to the 
appropriation of March 1, 1907— 

“and said full sum of three hundred thousand dollars 
has been paid to and received by the said Colville 
Indians as a first payment of one-fifth the sum 
recovered by and for them as a result of the success¬ 
ful prosecution of their said claim against the United 
States of America, as aforesaid.” 

And as to the appropriation of April 30, 1908, the 
bill alleges— 

“ that an appropriation has been made for a further 
payment from the said trust fund to the said Colville 
Indians, by the Act of Congress, Public 104 (H. R. 
15219), entitled, etc.” 
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In his original answer in this case, filed November 2, 
1908, Gordon says: 

“ Defendant admits that the claim of said Indians 
was presented and that the appropriation Act and 
other acts cited by plaintiff in paragraph 6 of the 
bill were passed; but denies that the sum of $60,000 
awarded by the Court of Claims to attorneys, is 
liable to be paid out to said Indians, said sum having 
been set aside by the Treasury Department for the 
payment of said award, as provided by the Act 
of Congress." 

In his amended answer, Gordon says: 

“Six. The defendant admits that the claim of 
the Colville Indians aforesaid was duly prosecuted 
in despite of the complainant’s failure to obtain 
said new contract, and that appropriation was made 
as in and by the Acts set out in the 6th paragraph 
provided.” 

The plaintiff’s said bill set out in full the agreement 
between Gordon and Robertson of March 28, 1906, the 
settlement with and payment to the Indians, and the 
appropriation for the attorney fees of June 21, 1906, 
also the appropriations for the first and second installments 
of payment to the Indians of March 1, 1907, and April 30, 
1908, so that Gordon, in answering, had all the facts 
before him, and specially called to his attention; and 
his admissions of the fact and bearing of the appropria¬ 
tions can relate to nothing else, and bind him and the 
Court. 

There is no denial anywhere in the record of the fact 
of appropriation, nor that it is “appropriated” money 
in controversy; the bill alleges and the answers admit 
both, unequivocally. There can be no more denial in 
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law that the appropriation has been duly made by 
Congress, and that the fund now impounded in this Court 
and the subject-matter of this suit, is money duly appro¬ 
priated by Congress, exactly meeting the condition pro¬ 
vided for in the Gordon-Robertson agreement of March 28, 
1906, as to the division between them. 

The bill, answer and all the p/oofs admit the valid, 
voluntary execution of the agreement of March 28, 1906, 
and that the money in controversy, the money referred 
to in the said agreement, the money now impounded 
in this Court, was duly appropriated by Congress. 

That must, of necessity, be the construction of the 
agreement by the Court, from its context, the conditions 
at the time of its execution, the entire record. 

Respectfully submitted. 

GEO. H. PATRICK, 

Counsel for Appellant , Frederick C. Robertson. 
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This is an appeal from a decree of the Supreme Court of 
the District of Columbia (R. 187) dismissing the bill of 
complaint of appellant on the merits. 

STATEMENT OF THE CASE. 

The substantial prayer of the bill of complaint is for the 
establishment of a lien in favor of appellant, Robertson, 
against $16,000 of a fund in the hands of receivers ap¬ 
pointed in certain equity causes consolidated herewith. The 
sum involved in this suit consists of two awards of $14,000 
and $2,000, made by the Court of Claims to appellee, Gor¬ 
don, and said Robertson, respectively, for services rend¬ 
ered by them in the prosecution of a claim for the Colville 
Indians to recover $1,500,000 from the United States for 
lands ceded by said Indians. 
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The claim of appellant is based on the following agree¬ 
ment (R. 4) : 

March 28, 1906. 

This agreement made between F. C. Robertson and 
Hugh H. Gordon, witnesseth, that they shall share 
equally in all moneys appropriated by Congress; or al¬ 
lowed by the Interior Department, which may accrue 
to said Gordon or said Robertson as attorney fees, 
growing out of the rendition of services to the Colville 
tribe of Indians, whether allowed under the Maish- 
Gordon contract with said tribes, or on any other 
theory whatsoever, which said interest is to inure to 
either party, no matter in whose name such allowance 
is made. Both parties hereto to mutually labor to se¬ 
cure such allowance. Out of said Robertson’s share 
he agrees to compensate R. D. Gwyndir by a reason¬ 
able compensation. The fees to be divided between 
said Robertson and said Gordon as herein provided 
shall be the net sum accruing to said Gordon, after set¬ 
tling with other attorneys under contracts heretofore 
made bv said Gordon. 

F. C. Robertson. 
Hugh H. Gordon. 

Appellant also claimed $150 for money advanced to Gor¬ 
don to defray the expenses of a trip of the latter to Wash¬ 
ington to look after the interests involved (R. 4). 

It appears by the bill (R. 2, par. 3) that on July 25th, 
1894, the Secretary of the Interior approved a contract by 
which the Indians employed Levi Maish and Hugh H. Gor¬ 
don as sole attorneys, to prosecute a claim of $1,500,000 
against the United States for payment for lands ceded by 
the Indians, which contract had a time limit of ten years 
from the date of such approval and would expire by its 
terms July 26, 1904, nearly two years before the contract 
sued upon was executed. 
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Appellee, Gordon, by his answer (R. 24) and amended 
answer (R. 40) claimed that the contract sued upon was 
entered into in contemplation and in pursuance of a prior 
agreement by appellant, Robertson, to obtain a new con¬ 
tract with the Indians at a time when the Maish and Gor¬ 
don contract was about to expire, which it subsequently did, 
on the 25th day of July, 1904, nearly two years before the 
execution of the contract sued upon; that the sole consid¬ 
eration of the contract sued upon was the obtaining by 
Robertson of a new contract, and that the contract in suit 
was merely a part of and supplemental to Robertson’s 
agreement to obtain a new contract with the Indians; that 
Robertson did not obtain a new contract with the Indians, 
and that although Congress, by act approved June 21, 1906, 
allowed the claim of the Indians (R. 5), the question of at¬ 
torneys’ fees was referred to the Court of Claims by the 
same act, and that the appellant elected to stand in said court 
upon a claim for the reasonable value of his services. It 
further appears by the bill of complaint that the Court of 
Claims (R. 8) awarded compensation to the various attor¬ 
neys representing the Indians in the prosecution of said 
claim, upon a quantum meruit basis, as follows: 

Benjamin Miller, administrator of Levi Maish. $6,000 


Hugh H. Gordon. 14,000 

Marion Butler . 20,000 

Josiah Vale. 10,000 

Daniel B. Henderson. 5,000 

Heber J. May. 3,000 

Frederick C. Robertson. 2,000 


And of the $14,000 awarded Gordon and the $2,000 
awarded him, said Robertson claimed in this cause one-half 
under the agreement sued upon. 

Issue was joined and evidence was produced on both sides, 
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whereupon the court below found as a fact (R. 186, middle) 
that the contract sued upon was evidently made in contem¬ 
plation of a direct appropriation by Congress to the at¬ 
torneys or an allowance by the Interior Department under a 
ncz c* contract, and dismissed the bill. 

Upon the record the decree dismissing the bill was 
right. 


ARGUMENT. 

1. The language of the contract sued upon is that the 
parties 

“* * * shall share equally in all moneys appropri¬ 

ated b\ Congress, or allowed by the Interior Depart¬ 
ment. ~ * * *” 

From this language it is apparent on the face of the writ¬ 
ing that the parties were agreeing with reference to the pay- 
' ment of attorneys’ fees under the fixed terms of a contract. 
Such payment could not possibly be expected in the absence 
of a new contract with the Indians as the Maish and Gor¬ 
don contract expired by limitation twenty months before the 
contract sued upon was executed, and neither Congress nor 
the Interior Department could have been expected to allow 
attorneys’ fees to attorneys who did not possess a valid, 
subsisting contract. 

But whether this is so or not Congress did not appropriate 
and the Interior Department did not allow any moneys for 
the payment of attorneys’ fees, and as Gordon received 
nothing from either source there is nothing payable to Rob¬ 
ertson under the letter of the agreement. 

2. As showing that the contract sued upon was made 
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solely in contemplation of a new contract to be obtained from 
the Indians by Robertson it is only necessary to look at the 
situation of the parties at the time the contract was made. 

The appropriation for the Indians had not been made or 
their claim allowed on July 25th, 1904, ten years after the 
contract with the Indians was approved. The contract had 
therefore expired. Meantime other parties claimed to have 
secured a contract with the Indians (R. 61, bottom) and 
the interests of Gordon and his associates under the Maish 
and Gordon contract were jeoparded. 

Before the expiration of the Maish and Gordon contract 
Gordon and Gwydir had been in correspondence relative to 
procuring a new contract with the Indians and appellant as 
early as May, 1904, nearly three months before the expira¬ 
tion of the Maish and Gordon contract was also correspond¬ 
ing with Gordon on the same subject (R. 23). 

No right is claimed or effort made in this case to vary or 
alter the written contract sued upon. But the defendant 
claims it is elementary law that parol evidence is admissible 
to show want of consideration, the situation of the parties, 
the identification of the subject matter of the contract, and 
that only a part of a verbal and entire contract was reduced 
to writing. 

These principles are laid down by Greenleaf, not as excep¬ 
tions but as illustrations of the rule against the admissibility 
of parol testimony in such cases. 

See Greenleaf Vol. 1 (9th Ed.) Secs. 284^,286, 288, 290. 

In the case at bar it is conceded by the bill (R. 3, Par. 5) 
that there were prior and existing arrangements between the 
parties but that the compensation of the complaint was not 
settled until the agreement of March 28th, 1906, was made. 

Now, looking at the agreement of that date sued upon we 
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find that the things to be clone on the part of Robertson are 
not clearly expressed therein. 

It would, therefore, seem not only logical but necessary to 
look at any other writings or arrangements existing between 
the parties to discover what Robertson was to do in consid¬ 
eration of the agreement to share the compensation with him. 

Greenleaf, Vol. I, Sec. 283, lays down the following rule: 

“It is in the first place to be observed that the rule does 
not restrict the court to the perusal of a single instru¬ 
ment or paper, * * * for all their contemporaneous 
writings relating to the same subject matter are admis¬ 
sible in evidence.” 

In this case all relations of the parties exist only in corre¬ 
spondence, and in the letters of Gordon and Robertson (in 
an unbroken chain, from the beginning in May, 1904, to the 
10th of March, 1906, eighteen days before the contract was 
executed) there was but one subject under discussion be¬ 
tween them, namely, the procuring of a new contract with 
the Colville Indians. The agreement between Gordon and 
Robertson of March 28th, 1906, is, therefore, the natural 
sequence of the correspondence. It is the final link in a chain 
of writings. 

Whatever may be the rule as to the admissibility of con¬ 
temporaneous writings under the circumstances of this case, 
appellant himself has placed in evidence and made competent 
the writings on which we rely to establish the contingent 
character of Robertson’s agreement. 

At the examination of Richard D. Gwydir, a witness 
called by appellant in the proof of his case in chief, the wit¬ 
ness was called upon by appellant’s counsel to produce a let¬ 
ter from Hugh H. Gordon to himself, dated August 24th, 
1903, which appellant placed in evidence, in which the fol¬ 
lowing expressions, among others occur (R. 59 and 151) : 
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Exhibit B. 

Aug. 24, 1903. 

My Dear Gwydir: 

Yours of 18th inst. has just reached me * * * am 
specially glad to know that you think we can secure an 
extension of our contracts * * *. 

Hugh H. Gordon. 

Again, a letter offered in evidence by appellant (R. 59 and 
154, bottom): 

Exhibit C. 

Feb. 2, 1904. 

“If Henderson * * * had sent my papers when I 
first wrote for them, I could have had the papers out 
there to you in time to get into the reservation and se¬ 
cure the new contract before the snows began * * 

Hugh H. Gordon. 


Again (R. 59 and 156): 

Exhibit D. 

April 16, 1904. 

“My Dear Gwydir: 

* * * Here is my program—you consult with the 
agent at once and explain that the drafts of the pro¬ 
posed contracts are being delayed in Washington and 
that it is the wish of your friends and associates that 
you should take a contract or rather secure a power of 
attorney from the Indians to select the best and most 
available attorneys * * *. The quickest plan is to 
take the new contract yourself in the name of R. D. 
Gwydir and associates * * * (R. 157, below mid¬ 

dle). Let one clause in the new contract state that ‘this 
contract is to go into effect immediately upon expiration 
of the time limit fixed in contract heretofore made with 
Maish & Gordon * * 

Hugh H. Gordon. 


To the same effect (R. 60 and 159): 
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Exhibit G. 

April 22, 1904. 

My Dear Gwydir: 

* * * I have been so badly treated and badly de¬ 
ceived by those fellows that I am not willing to worry 
with them any longer, and I U'ant you to take that con¬ 
tract in your own name * * *. Fearing you might 
have some difficulty or experience delay in getting the 
copy of the Maish & Gordon contract belonging to the 
Indians, I have thought it wiser to forward to you the 
forms which Butler sent me * * *. 

Hugh H. Gordon. 


(R. 60 and 160) : 


Exhibit H. 

Dec. 18, 05. 

My Dear Gwydir: 

Your letter of the 6th has just reached me. It must 
have been delayed in transit. I am very glad to hear 
from you and to know that you have matters well in 
hand and are in control of the situation, but disappointed 
that contract not yet secured. 

I note what you say about other parties trying to se¬ 
cure contract with the Indians and hasten to assure you 
and Mr. Robertson that I am in no way connected with 
any party or parties attempting to secure that contract, 
except yourself and Mr. Robertson. * * * We will 
get (R. 161, below middle) the contract from the In¬ 
dians if we can, on a basis of fifteen (15) per cent com¬ 
mission just as we did before * * * (R. 162). It 

was then I decided that the best thing for us to do was 
for you to take the new contract in the name of R. D. 
Gwydir and associates. * * * When you get the new 
contract and I go to Washington * * * anything I 
can save in this way I will share with you and Mr. Rot>- 
ertson * * *. When your letter was handed to me I 
hoped it would bring the announcement that you had se¬ 
cured the contract. * * *. 


Hugh H. Gordon. 
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(R. 60 and 163): 

Exhibit I. 

July 9th, 1904. 

My Dear Gwydir: 

* * * What is the present status and the outlook. 

I hope Mr. Robertson will join you and advance the 

ain’t necessary to enable you to secure that contract 
* * * 

Hugh H. Gordon. 


(R. 60 and 164) : 

Exhibit K (Telegram). 

Mch. 17, 1904. 

R. D. Gwydir, 

Care Office, Sup’t Streets, 

Spokane, Wash. 

About starting Washington to hurry contract for¬ 
ward. Wire here quick if outlook reservation still fa¬ 
vorable. 

Hugh H. Gordon. 

That Robertson knew of the efforts to secure a new con¬ 
tract with the Indians is shown by the following letter to him 
(R. 167), Exhibit P, offered by Robertson as a part of his 
own deposition (R. 71): 

Department of Interior, 

United States Indian Service, 

Miles P. O., Wash., 12-4-1905. 
Dear Rob: I have been working. Met Maj. Mc¬ 
Laughlin and Capt. Webster. Have killed the Anderson 
business dead. Have seen all the old chiefs * * *. 

■ I thought it best not to ask any of them to sign for 
a new contract as it could not be kept quiet. And did 

not want to tip my hand to-. I am doing 

better than I had any right to expect. 

In haste, yours, 


R. D. Gwydir. 


IO 


To show that Robertson was familiar with the object 
of Gordon and Gwydir it is only necessary to refer to the 
deposition of Gwydir while testifying as a witness for Rob¬ 
ertson (R. 66, bottom), in appellant’s case in chief: 

Q. Major Gwydir, when did you first confer with 
Major Gordon about Mr. Robertson? 

A. In the early part of 1904. 

Q. How did you confer with him ? 

A. By letter. 

Q. Didn’t talk with him personally? 

A. No; I haven’t seen him since 1893. 

Q. When did you first engage Mr. Robertson to as¬ 
sist you in this matter? 

A. Sometime in 1904; I can’t tell the time, probably 
in July or August, somewhere along there. The letters 
there all show that. As soon as I got word from Mr. 
Gordon telling me that he would consider Robertson in 
the matter, then I came to Robertson about it. He had 
written Robertson at the same time. 

Q. Major, did you show the letters on this subject 
which you received from Major Gordon to Mr. Rob¬ 
ertson ? 

A. I did. 

Q. All of them? 

A. All relating to him; yes, sir, and all relating to 
business. For I considered him an equal partner in it, 
and entitled to see all the correspondence. 

On May 9th, 1904, Robertson wrote appellee, Gordon, the 
letter of which the following are extracts (R. 98) : 

Spokane, Wash., May 9, 1904. 
Hugh H. Gordon, Esq., 

Miami, Fla. 

Dear Sir: Major Gwydir, an old and warm personal 
friend of mine, has placed before me certain correspond¬ 
ence and documents transmitted to him by you and un¬ 
der your direction. * * * and Major Gwydir has 
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asked me to assist him in the matter. * * * Maj. 

Anderson, the Indian agent on the Colville Reservation, 
was recently removed * * *. It might therefore be 
important that you should be informed of this fact, as, 
if the contract ims accepted it would probably be at 
once referred to Washington * * *. I presume you 
are thoroughly familiar uith all the facts and can give 
me information, etc., etc. * * * and what else you 
deem to be of importance here, and whether or not 
Major Gwydir and myself, you also to be mentioned if 
you desire, should not be authorized in the first instance 
by the Indian Department to secure the contract * * *. 
Had we a friend on the Reservation, as Major Ander¬ 
son was, we could take this matter up directly here 
* * *. I will have the proper contracts made and 

should endeavor to have the Major prepared to go to the 
Reservation at any time, and should you desire to wire 
us you may do so. You can understand that a contract 
of this kind requires considerable labor and time in get¬ 
ting the Indians together * * *. 

F. C. Robertson. 

As late as February 8, 1906, less than two months before 
the execution of the contract sued upon we find Gordon writ¬ 
ing to appellant and using expressions showing the new con¬ 
tract to be uppermost (R. 170) : 

Biscayne, Fla., Feby. 8, 06. 

Hon. F. C. Robertson, 

Spokane, Wash. 

My Dear Sir: 

“* * * I think you are mistaken in your impres¬ 

sion that I advised delay in securing the new contract 
with the Indians. If you will refer to my former letter 
to you and to my correspondence with Gwydir, I am con" 
fident that you will find that I urged as prompt action as 
possible. I know that you and Gwydir were greatly de¬ 
layed primarily by my failure to get the forms of the 
new contract to you as promptly as I desired * * *. 
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It was to guard against Butler’s designs that I finally 
decided to have you and Gwydir take the new contract 
in your own name or in the name of R. D. Gwydir and 
associates. * * * 

But I am not sure that the Department will give in 
advance its official sanction to a proposed contract. My 
recollection is that Gwydir got the Maish-Gordon con¬ 
tract (R. 172) without our asking permission in ad¬ 
vance * * *. At any rate if it can be secured I am 
satisfied it will be necessary for me to go to Washing¬ 
ton and attend to it personally, I don’t believe anything 
can be accomplished by correspondence * * *. If I 
were not completely “strapped” financially, I believe I 
could go to Washington and command enough influence 
to prevent the approval of the Anderson-Gordon con¬ 
tract and possibly secure permission to send our repre¬ 
sentative on the Reservation to make a new deal with 
the Indians * * *. 

It appears by Robertson’s letter (R. 173) that Gordon’s 
trip to Washington was arranged for by Robertson’s letter 
of March 10th, 1906, with the object of defeating contract 
arrangements made by the Indians with outside parties, and 
it is clear this was to pave the way for a new contract. It was 
in this very month that the contract in suit was executed. 

Again Robertson, writing Gordon Oct. 3, 1906, as to proof 
before the Court of Claims in his application for an allowance 
furnishes the key for shifting his position and claiming for 
services rendered the Indians (R. 700, middle), says: 

“You can understand that no services looking to the 
renewal of our contract could be recovered, and there¬ 
fore I mention nothing about that phase of the case.” 

He is undertaking to follow the same tactics now. 

By the same token (R. 79) he admits testifying before the 
Court of Claims that he had no written contract but that his 
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services for the Indians were rendered under arrangements 
entirely verbal. 

It is equally evident from Robertson’s testimony, herein¬ 
after cited, as well as by his examination of defendant, that 
at the time of presenting to Gordon for signature, the agree¬ 
ment of March 28, 1906, he, Robertson, knew that the ap¬ 
propriation for the Indians was imminent. He knew, also, 
that his only relation to the case, up to that time, was under 
an agreement to secure a new contract with the Indians as 
shown by all the correspondence. With these two facts in his 
mind he presented to Gordon a paper which on its face is 
susceptible of application to Robertson’s admitted obligation, 
and former efforts to secure the new contract. 

Gordon’s testimony (R. 129, bottom) is that he did not 
know the status of the appropriation at that time and that he 
had nothing in his mind at the time said agreement was 
signed, but the settlement of the compensation to accrue to 
Robertson in case said new contract was obtained; and that 
if it were secured, he, Gordon, would be willing to share with 
Robertson any fee secured, even though services under the 
expired Maish & Gordon contract should be taken into con¬ 
sideration, when the allowance of a fee was made under the 
proposed new contract. 

The ambiguity of the phrase requiring each party “to labor 
for such allowance” and its failure to state under which status 
the “labor” was to be performed, necessitates the examination 
of other writings, letters, etc., in order to determine the ac¬ 
tual relations of the parties and the status of each at the date 
of said agreement. 

Bearing in mind Robertson’s admitted knowledge of the 
“assured” appropriation, the fact that he inserted in the 
agreement the phrase “whether allowed under the Maish & 
Gordon contract, etc.,” emphasizes the necessity of ascertain- 
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ing the existing relations, of identifying the subject matter, 
and of determining the real nature of the consideration. 

The mention (in the agreement) of the Maish & Gordon 
contract in connection with the division of fees is itself a sug 
gestion that the agreement was in reference to obtaining a 
new contract. If the parties had in mind services rendered 
or to be rendered under the Maish and Gordon contract, it 
would have been entirely unnecessary to consider the allow¬ 
ance of fees under any other theory. 

On the other hand, if a new contract should have been ob¬ 
tained it would be unfair to Robertson, after he had obtained 
it, to exclude him from participation in the fee in case Con¬ 
gress directly or through the Court of Claims should credit 
' the allowance to services rendered under the expired Maish 
and Gordon contract notwithstanding the existence of a new 
contract with the Indians. 

It is, therefore, more rational to suppose that the mention 
of the Maish and Gordon contract was made to cover the 
latter contingency. 

Gordon denies that he ever employed or ever authorized 
R. D. Gwydir or any one to employ Robertson in the case of 
the claim of the Colville Indians under the Maish and Gordon 
contract; nor did Gordon ever employ or authorize Gwydir or 
any one to employ Robertson for any purpose other than to 
secure a new contract with said Indians for the prosecution 
of their claim against the United States for payment of lands 
sold by them to the Government. 

That Gordon ever employed Robertson for any other pur¬ 
pose whatever, was denied by Gordon in his answer to Rob¬ 
ertson^ bill, and proof was demanded. But aside from the 
possible legal construction of the agreement of March 28th, 
1906, no proof has been furnished, except Robertson’s un¬ 
supported and positively contradicted statement. In the en¬ 
tire mass of Gordon’s letters produced in evidence, there is 
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not a sentence which will sustain such a contention, if read 
in connection with the context. Any other employment of 
Robertson than to secure the said new contract, is denied by 
Gordon (R. ioi) : 

Question. What if any employment of or relation 
with Mr. Robertson had you in reference to the Maish 
and Gordon contract? 

Answer. None whatever. 

Question. I ask you to state what if anything was 
contained in any of the letters which are not here, as 
stated, or which were lost or destroyed, as stated; any¬ 
thing that was said with reference to any services to 
be rendered by Mr. Robertson under the Maish and 
Gordon contract? 

Answer (after objection by Mr. Patrick). Nothing 
whatever. 

Again (R. 102): 

* 

Question. Referring to paragraph 5 of the bill of 
complaint in this case of Robertson against Gordon and 
others, alleging in substance that said Gordon and 
Maish and said defendant Gordon entered into arrange¬ 
ments and agreements with the plaintiff to assist in 
prosecuting and securing the collection of the claims of 
said Colville Indians, I will ask you whether or not any 
such arrangements and agreements were entered into? 

Answer. No such agreement was entered into by 
Maish and Gordon jointly, because Maish died five 
years before I ever heard of ‘the plaintiff, and no ar¬ 
rangement was made by me except an arrangement by 
which Mr. Robertson was to co-operate with Gwydir 
in securing a new contract with the Colville Indians. 

Again (R. 103), Gordon testifies: 

j 

Answer. I never made any arrangement or author¬ 
ized any agreement to be made with Mr. Robertson 
contemplating giving him any interest in the Indian 
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claims except under the condition that he was to secure 
the new contract. 

R. D. Gwydir, with whom Robertson was associated in 
the agreement to secure the new contract and the only other 
party who knew anything of the employment of Robertson 
by Gordon, states (R. 61) the manner and the nature of 
Robertson’s employment by Gordon. When asked if during 
the several years following 1904, he had consulted with 
Robertson about the claim of the Colville Indians, he says: 

I consulted with Mr. Robertson in connection with 
the Colville treaty with the Colville Indians and have 
him to take part in it with Gordon and myself. 

******* 

I wrote Mr. Hugh H. Gordon explaining to him the 
necessity of the case as it stood here at the time, and 
told him I thought that Mr. F. C. Robertson could be 
persuaded to take up the proposition and work at this 
end of the line. Mr. Gordon wrote to Mr. Robertson 
on the matter, so he informed me by letter, and after¬ 
wards told me to work with Mr. Robertson. 

The context shows that by “treaty” Gwydir meant the 
proposed new contract, for in same paragraph he speaks of 
his efforts to negotiate with the Indians, and by “proposi¬ 
tion” he necessarily means Gordon’s proposition that Gwy¬ 
dir endeavor to secure the new contract, for that was the 
only proposition discussed by Gwydir and Gordon by cor¬ 
respondence. But no statement or even suggestion is made 
by Gwydir that Gordon had employed Robertson for any 
purpose except to aid Gwydir to secure the proposed new 
contract. The employment to secure the new contract is 
transparently evident and is admitted by Robertson; but in 
face of Gordon’s emphatic denial of any other employment 
of Robertson, such other employment could have been es- 
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tablished only by proof from Robertson and such proof has 
not been furnished. 

As to the sentence in Gordon’s letter of February 8, 1906, 
(R. 171, near bottom) upon which Robertson proposes to 
rely so confidently to show that Gordon abandoned the plan 
to secure a new contract, and admitted Robertson to a full 
interest with Gordon, on other lines, that sentence has only 
to be read in connection with the preceding sentence and 
with the remainder of the letter for its real significance to be 
clearly seen. 

Turning to page 2 of the letter and beginning at the final 
sentence on that page and reading straight through into the 
succeeding paragraph, it will read as follows: 

I am sorely disappointed that you and Gwydir did 
not push right ahead and secure that new contract as 
soon as the papers reached you. That would have 
eliminated the complication growing out of the Ander- 
son-McDonald contract, and we could have taken our 
chances of securing the approval of the contract by the 
authorities in Washington. But as we did not secure 
the nezv contract, we unil have to do the best we can 
under present conditions. 

It would of course be a most excellent thing for us 
if we could secure the permission of the Department to 
go on the Reservation and make a new contract with 
the Indians; but I am not at all sure that the Depart¬ 
ment will give in advance its official sanction to a pro¬ 
posed contract. 

The above extract is sufficient without reading further to 
show that the sentence referred to (the one in italics) can¬ 
not be distorted into the meaning that Robertson pretends to 
give it. Instead of meaning that Gordon had abandoned the 
idea of securing the new contract and would thenceforth 
take Robertson into a full participation with Gordon in all of 
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Gordon’s interests and plans, it is transparently evident that 
it meant simply and solely that Robertson and Gwydir 
having failed to secure the new contract at the proper time 
and when the coast was clear, Gordon and they would have 
to do the best they could to get the new contract “under 
present conditions.” 

The sentences immediately following the extract quoted, 
show that plan of getting the new contract was not aban¬ 
doned, and Gordon proceeds to discuss Gwydir’s former 
going on the Reservation and securing the Maish and Gor¬ 
don contract, suggests the necessity of Gordon’s going to 
Washington and personally trying to secure permission to 
go on the Reservation, speaks of his financial losses by storms 
and floods and his lack of the funds necessary to pay the ex¬ 
penses of the trip, etc. There is not a word either preced¬ 
ing or following the sentence segregated and read by Rob¬ 
ertson, that even remotely suggests that Gordon proposed 
or even contemplated giving Robertson any interest in the 
Colville Indian claim, other than that which would accrue to 
Robertson in case he secured the new contract. 

Gordon asserts that the agreement of March 28, 1906, 
upon which this suit is brought, related exclusively to Rob¬ 
ertson’s admitted prior agreement (R. 3, par. 5 of bill) to 
secure the proposed new contract; that it was supplemental 
to said prior agreement and was intended to fix the con¬ 
tingent compensation for the service to be rendered by Rob¬ 
ertson and Gwydir in securing said new contract; that its 
exclusive relation to the proposed new contract is shown 

1. By the entire correspondence between the parties. 

2. By the wording of the receipt for $150. 

3. By a clause in the agreement itself, which clause re¬ 
quired Robertson to take care of Gwydir alone; and 

4. By Robertson’s sworn statements in testimony taken 
September 27th, 1906. 
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The failure of the agreement of March 28, 1906, to re¬ 
peat the stipulation that Gwydir and Robertson were to se¬ 
cure the said new contract with the Indians, is explained by 
the fact that said agreement of March 28, 1906, was, as has 
been stated, merely supplemental to the prior agreement al¬ 
ready made with Robertson and Gwydir through corre¬ 
spondence, and that in said prior agreement Robertson and 
Gwydir were already obligated to secure said proposed new 
contract with the Indians. As the obligation to secure the 
said new contract with the Indians was the sole basis upon 
which Gordon had ever had any relation whatever with Rob¬ 
ertson, Gordon would naturally deem it unnecessary to in¬ 
sist that said stipulation, as to the securing of the new con¬ 
tract, be repeated in the subsequent and supplemental agree¬ 
ment of March 28, 1906. 

But the spirit and intent of said supplemental agreement 
was that if said new contract was secured (as Robertson and 
Gwydir had agreed to secure it) then and only on that con¬ 
dition, Robertson and Gwydir were to share with Gordon 
any compensation received whether under said new contract 
or under the Maish and Gordon contract or from any other 
source whatsoever. 

Gordon testifies (R. 105) : 

Question. Prior to the agreement of March 28, 1906, 
what if any definite arrangement had been made as to 
the compensation of Mr. Robertson? 

Answer. Nothing definite had been determined be¬ 
tween us. I had made some suggestions as to the in¬ 
terests which he and Gwydir were to receive is case the 
new contract was secured, but no definite terms were 
ever agreed upon until the supplemental agreement of 
March 28, 1906, was entered into in Washington, D. C., 
between Mr. Robertson and myself. 

In Gordon’s letter of December 18, 1905, on the second 
page (R. 161) occurs the following: 
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In regard to protecting the interests of yourself and 
Mr. Robertson you will doubtless remember that I 
wrote you, when we began the new deal, that I would 
not only be willing to make the interests of yourself 
and associates the same as we did when Maish and I 
first made our trade with you, but would be willing to 
increase the interest to tw r enty-five (25) per cent, so as 
to give you a big margin for securing all the help you 
needed. In other w’ords, to you and to those who co¬ 
operate with you in securing the contract, we will set 
aside twenty-five (25) per cent. Twenty-five (25) per 
cent to be set aside for my interest, and the remaining 
fifty (50) per cent to be reserved for securing the best 
and most influential attorneys in Washington to push 
the claim for us before Congress and the Court of 
Claims. 

This proposition as to Gw r ydir’s and Robertson's com¬ 
pensation, made after the expiration of the Maish and Gor¬ 
don contract, was never definitely acted upon, and the terms 
w’ere still unsettled at the time Gordon reached Washington 
on the night of March 27th, 1906. Therefore, the next day 
w T hen Gordon met Robertson, the matter of fixing definitely 
and in writing Robertson’s compensation was a natural 
thing to be done. 

Robertson presented to Gordon the typewritten part of the 
agreement, Gordon added the penwritten portion, and the 
agreement was signed. 

Although Robertson knew the status of the claim in Con¬ 
gress, he did not explain the status until after the agreement 
was signed. Robertson gave no intimation of abandoning 
the plans as to the new contract before the agreement of 
March 28th was signed, and on Gordon’s part, that agree¬ 
ment was supplemental to the prior agreement of Robert¬ 
son to get a new contract, and was a consummation of the 
proposition as to Robertson’s and Gwydir’s compensation, 
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which had been suggested in Gordon’s letter of December 
18th, preceding, which has been above quoted. 

On cross-examination (R. 129), Gordon testified as fol¬ 
lows : 

By Mr. Robertson: 

Question. Do you mean to say that it was contem¬ 
plated at any time, after you and I met here in 1906, 
after the appropriation had been made for the Indians 
and which was in conference that any attempt should 
be thereafter made to procure a new contract which 
would give to you or to Gwydir or to anybody any 
rights to proceed against those Indians thereunder? 

Answer. I did not understand the import of your 
question. After my arrival here and after ascertaining 
the exact status of affairs here, I of course knew that 
no new contract could be secured. 

Question. And hence you knew that such an agree¬ 
ment would be a matter of absolute folly, after you had 
been here a little while? You found that out? 

Answer. I don’t recall the exact status at the time. 
I don't believe I understood at the time the contract of 
March 28th was made, the condition with regard to the 
bill as you have stated- 

Question (interrupting). Now, Major Gordon- 

Answer (interrupting). Because I saw you and 
made that agreement before I had any opportunity of 
ascertaining the status here in Washington. 

Question. Were you here several days before I was? 

Answer. I don’t think I was. I think I saw you the 
day after I got here. My recollection is that you ar¬ 
rived before me. 

Question. What date did you get here? 

Answer. I think on March 26th or 27th—the night 
of March 27th, I think, because my recollection is that 
I saw you the next day before I saw anybody in refer¬ 
ence to the status. 

Again (R. 134) with Robertson still cross-questioning 
Gordon, the following question and answer occur: 
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Question. Is it not a fact that you did know that 
you had protected Gwydir with this agreement of 
March 28th with me? 

Answer. That was under the new contract. 

Again (R. 134) with Robertson still cross-questioning 
Gordon, the following questions and answers occur: 

Question. What I want to know is this: You don’t 
claim that under the agreement of March 28th, I would 
have to pay Gwydir out of any money I received, do 
you? 

Answer. No (meaning money received under award 
of the Court of Claims). 

Question. Or that you will have to pay Gwydir out 
of any money you receive? 

Answer. Under the contract of March 28th, you 
would have to pay Gwydir under the new contract. 

Question. Well, but there was no new contract? 

Answer. One was contemplated, though, when that 
contract was signed. 

Question. That is what you say. That is your claim 
of it? 

Answer. Yes. 

Question. You say, however, it would have been a 
very foolissh thing to have understood conditions and 
then contemplated it? 

Answer. Well, I did not understand the conditions 
at that time. 

Gordon’s testimony shows that he never saw any one fa¬ 
miliar with the status except Robertson before the agree¬ 
ment was signed, and that Gordon did not know the real 
status until afterward. 

A further proof that Gordon did not understand the real 
status and that the agreement of March 28th related exclu¬ 
sively to the proposed new contract is found in a phrase of 
the agreement itself (and in the part prepared by Robert- 
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son), which requires Robertson out of his share of the fee 
to take care of Gwydir. Gordon already had a contract with 
Gwydir fixing Gwydir’s interest under the Maish and Gor¬ 
don contract at the definite figure of two forty-fifths (2/45), 
it having been agreed that Gwydir, Hall and Edwards were 
to divide equally 6/45 of the expected fee. If Robertson’s 
statement is true that Gordon knew the exact status and that 
this agreement of March 28th, did not relate exclusively to 
the deal under the new contract, why did he, Robertson, in¬ 
sert in that agreement the provision that he, Robertson, was 
to pay Gwydir? If Gordon understood the real status and 
this was not a new deal under the proposed new contract, 
how could Gordon shift upon Robertson’s shoulders, Gor¬ 
don’s contract obligations to Gwydir? And why should 
Robertson have voluntarily assumed Gordon’s obligation to 
Gwydir? The proposition is so absurd, that it makes Rob¬ 
ertson's contention a farce! The fact that the agreement of 
March 28 made provision for Gwydir in any way and es¬ 
pecially on an entirely different basis, shows that the new 
deal was the only one contemplated. 

Furthermore Gordon’s contract with Gwydir under the 
Maish and Gordon contract was a contract with Gwydir, 
Hall and Edwards jointly. If Robertson’s self-imposed ob¬ 
ligation to take care of Gwvdir had related to the old deal 
under the Maish and Gordon contract, it would have neces¬ 
sarily included Hall and Edwards also, for under the Maish 
and Gordon contract they stood in exactly the same rela¬ 
tion to Gordon as did Gwydir. But in the deal for securing 
the new contract, Hall and Edwards were not interested, 
and hence in the agreement of March 28th, Gwydir alone 
was provided for. 

1 same point can be made and with equal emphasis, as 
to the receipt for $150 advanced by Robertson. This re¬ 
ceipt shows that the $150 was advanced to pay the expenses 
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of Gordon’s trip to Washington to “look after the interest of 
Gordon, Gwydir & Robertson.” Hall & Edwards were not 
mentioned nor even thought of, because they had no inter¬ 
est whatever in the deal to secure a new contract. Gwydir 
was the only one of the three who was interested in the new 
deal, and hence was the only one of them mentioned. 
Furthermore, every line of the correspondence in reference 
to the $150 shows that it was advanced solely to enable 
Gordon to go to Washington and prevent the approval of 
the fraudulent McDonald contract, and if possible secure 
permission to go on the reservation and thus clear the way 
for Gwydir & Robertson to secure the new contract. 

Recurring once more to the individual status of Gordon & 
Robertson at the time this agreement of March 28th was 
signed, Gordon begs the court’s special attention to this 
crucial point in the case. Robertson had been in Washing¬ 
ton several days; Gordon had just arrived. Robertson had 
had time to see local attorneys and members of Congress 
who knew the status.. Gordon (R. 129) had seen no one 
familiar with the situation but Robertson. Robertson knew 
that the appropriation for the Indians, if not actually agreed 
on in conference committee, was absolutely assured; Gordon 
thought the situation as to securing compensation under the 
expired Maish & Gordon contract was hopeless and that the 
only possible hope was in securing a new contract, and Gor¬ 
don had come to Washington, as all the testimony shows, 
for the express purpose of clearing the way for the new con¬ 
tract. 

The court must understand that Gordon, unavoidably de¬ 
tained in Florida, had been kept in the dark as to status here. 
Though Gordon did not know it until he reached Wash¬ 
ington, Butler & Vale had deserted him, their client, and 
made a deal with Nuzum and others under the fraudulent 
McDonald contract, and May & Henderson (as Gordon was 
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informed) had sold and assigned their contract with Gor¬ 
don for their professional services to the Indian Protective 
Association, which was composed of D. B. Henderson. 

Now, what happened when Gordon & Robertson met on 
the morning of March 28th, 1906? Did Robertson, who 
knew the status, inform Gordon? He did not. Did Rob¬ 
ertson, who knew Gordon’s despair over the outlook under 
the old contract, tell Gordon the good news of the assured 
appropriation and inform Gordon that there was no longer 
need of help from any one? He did not. What did he do? 
He kept silent, and at the first interview with Gordon he 
prepared this carefully worded agreement for Gordon’s sig¬ 
nature, and it was signed before the interview closed (R. 
129). 

Why did he keep silent? Does this court believe that 
Gordon would have signed such an agreement if he had 
known the exact status of the long-hoped for appropriation ? 
Had the bill passed as it then seemed probable that it would,' 
and as Robertson believed it would, carrying with it the 
direct appropriation of the fee of $150,000 for attorneys, 
Gordon’s share of that fee after paying Gwydir, Hall and 
Edwards and all the attorneys in Washington employed by 
Gordon, would have been over $50,000. Can this court be¬ 
lieve for one moment that Gordon, with a full appreciation 
of that status, would have been guilty of the inconceivable 
folly of agreeing to pay one-half this handsome sum or over 
$25,000 to this entire stranger, who had never given an 
hour’s service to Gordon except in connection with the ef¬ 
forts to secure the new contract, and for whose future serv¬ 
ice, with the then status before him, Gordon could have had 
no possible use? The idea is preposterous! And yet that 
is exactly what Robertson is asking this court to decree. 
The amount involved is unfortunately much smaller, but 
the principle is the same. 
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On the other hand the only rational and only conceivable 
construction of such an agreement is the one submitted by 
Gordon, viz, that is related exclusively to a new deal between 
Gordon, Gwydir and Robertson in connection with the pro¬ 
posed new contract which Gwydir and Robertson had 
agreed to secure. Under this interpretation, which does not 
alter or vary' the terms of the written instrument in any de¬ 
gree, but merely connects it with the preceding agreement 
to secure the new contract, and thus shows the nature of the 
service to be performed and identifies the subject matter and 
fixes the consideration for the compensation therein pro¬ 
vided for Robertson, it becomes a logical, reasonable and 
rational agreement. 

All the attendant circumstances from the date of Robert¬ 
son’s letter of May 9, 1904, agreeing to secure the new con¬ 
tract up to the date of the agreement in suit, and even down 
to the present hour, sustain this interpretation. 

If further proof were needed that this agreement of 
March 28, 1906, related exclusively to a new deal under the 
proposed new contract, it is to be found in the testimony 
of Robertson himself taken at Spokane, Washington, Sep¬ 
tember 27, 1906, only six months later, where he declared 
under oath that he had no written contract with Gordon con¬ 
necting him with the case under the Maish & Gordon con¬ 
tract (R. 79). He was testifying as to his alleged services 
to the Indians under the Maish & Gordon contract, which 
testimony was to be used in the Court of Claims as a basis 
for his claim for compensation for his alleged services. Re¬ 
ferring to his testimony, where Mr. Anderson, the Govern¬ 
ment attorney, began Robertson’s cross-examination, we 
find the following questions and answers: 

Question. Now, Mr. Robertson, you say you became 
interested in this case under the Maish-Grordon con- 
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tract. Now, will you please state as nearly as possible 
the exact time when you became so interested and 
whether you had a contract with them, and if so, will 
you please file the contract as an exhibit to your testi¬ 
mony ? 

Answer. Yes, sir; I will try. That was, I think it 
was, in the latter part of 1893. 1 did not have a con¬ 
tract. 

Question. In the latter part of 1893? 

Answer. 1903. I did not have a contract but simply 
looked for a fair division. I was informed by Mr. 
Gordon that my services would be compensated by Mr. 
Hugh H. Gordon, who was the living member of the 
Maish-Gordon contract, equally with him. 

Question. Mr. Maish died sometime before that? 

Answer. Sometime before that. My view of the 
matter was that if I rendered valuable services and 
rendered them, I would be entitled, irrespective of that 
or any other contract, to be paid compensation, because 
I had to look to the equitable side of it, because Con¬ 
gress could or could not give me money, if they saw fit. 

Question. Then your employment by Mr. Gordon 
was entirely verbal? 

Answer. Yes, sir. 

Question. Nothing documentary? 

Answer. No, sir; I had a letter from Mr. Gordon, 
and by the way he sent me the original contract, so that 
I could see the terms of the contract. I have the con¬ 
tract here, which I offer. (Correspondence, R. 157, 
middle and 171, top, shows the original contract was 
sent as a model for the proposed new contract.) 


The court will bear in mind that this testimony of Rob¬ 
ertson, which was designed to make out his case for a share 
of the fee sued for in the Court of Claims, was taken only 
six months after the signing of this agreement of March 28, 
1906, which is now the basis of this suit; yet, with this 
agreement, figuratively speaking, in his pocket, he denied 
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that he had any written contract connecting him with the 
case under the Maish & Gordon contract. 

In his deposition taken in Spokane April 19, 1909, for use 
in the case at bar, Robertson, when confronted on cross-ex¬ 
amination, with the above quoted testimony, attempts to ex¬ 
plain it by saying that his answers had reference exclu¬ 
sively to his original employment in the case, and that he 
did not think Mr. Anderson wanted him to testify as to his 
having a written contract made later (R. 80). This expla¬ 
nation is altogether insufficient. If Robertson thought the 
first question related to his original employment in the case, 
how could he avoid the sweeping and comprehensive char¬ 
acter of Anderson’s two later questions? He knew, as a 
man of the most ordinary intelligence would have known, 
that Mr. Anderson was trying to ascertain if he had any 
contract relations with the case under the Maish & Gordon 
contract, yet when Anderson again asked the sweeping ques¬ 
tion, “Then your employment by Mr. Gordon was entirely 
verbal?’’, the comprehensive word “entirely” didn't phase 
him, and he still answered: “Yes, sir.” But the persistent 
Anderson made still another effort, and in order to cover 
every possible form of written instruments he asked: “Noth¬ 
ing documentary?” And again Robertson answered em¬ 
phatically: “No, sir.” 

We repeat that Mr. Robertson’s explanation does not ex¬ 
plain. It is too unreasonable to be entertained seriously. If 
he had honestly believed that the agreement of March 28, 
1906, did not relate exclusively to the proposed new con¬ 
tract with the Indians, but really gave him an interest in the 
Maish & Gordon contract, the natural and rational answer 
even to the first question would have been: 

“I did not have a contract at the outset, but since 
then Major Gordon and I executed a contract on March 
28, 1906, which I now offer as an exhibit.” 
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And even if he failed to disclose this agreement at the 
first question, how could he have possibly escaped the search¬ 
ing character of the two subsequent questions if he really 
believed this agreement of March 28, 1906, connected him 
with the case under the Maish & Gordon contract ? He was 
testifying for the express purpose of strengthening his claim 
for compensation under the Maish & Gordon contract, and 
every impulse of self interest to say nothing of sincerity and 
truth, would have impelled him to promptly and gladly pro¬ 
duce that instrument, had he honestly believed it to be his 
credentials under the Maish & Gordon contract. 

The one rational explanation and the only explanation is 
that we must assume that he was swearing the truth; that he 
knew that that agreement related solely to a new contract, 
and therefore he denied that he had any contract connecting 
him with the case under the Maish & Gordon contract. 

The Court of Claims in construing that testimony of Rob¬ 
ertson decided that his denial was comprehensive and cov¬ 
ered the entire field, and the decision of that court rendered 
May 25, 1908, declares that Robertson had no contract with 
any one. This decision is before this court under stipula¬ 
tion (R. 188). We submit that this “Finding of Fact” 
(Dec. Ct. Cl., page 7) is not rcidezcable except by a Court 
cf Appellate jurisdiction. 

After the publication of this decree of the Court of Claims 
by which Robertson was awarded $2,000, he seems to have 
made an entire change of front, and completely reversing his 
former attitude, he now declares that he has a written con¬ 
tract connecting him with the case under the Maish & Gor¬ 
don contract. His perceptions being clearer he now states 
that his employment by Gordon was not “entirely verbal,” 
and that he was misunderstood when he testified so posi¬ 
tively that he had “nothing documentary.” 

And so this agreement of March 28th which he had so 
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carefully concealed and so zealously protected from the 
searching cross-fire of Mr. Anderson, is now brought forth 
at the opportune moment and made the excuse for this 
wholly unjust suit against Gordon. 

But the courts of our land do not look with patience upon 
such maneuvers and in the administration of law and justice 
are prone to insist upon some degree of consistency in mat¬ 
ters of such serious import. 

There is a well established doctrine sustained by repeated 
decisions, that 

“A party cannot limit the conclusiveness of a judg¬ 
ment by withholding evidence in respect to an issue 
which should have litigated therein.” 

Slater vs. Skiromy, 51 Neb., 108; 66 Am. St. Rep., 
444; 39 S. W. Rep., 1098. 

The Court of Claims has decided upon Robertson’s own 
testimony that he had no contract, and Robertson cannot 
now limit the conclusiveness of that judgment by producing 
this long concealed instrument, which he had withheld when 
giving his testimony for use in that court. 

Again in Galt vs. Proven, 108 N. W., it was held: 

“That a party cannot in one action assert the validity 
of a contract and then in a subsequent action between 
the same parties assert that the same contract is not 
valid.” 

The reverse is necessarily and equally true. 

“A party cannot in one action deny that a contract 
is in force or in existence and then in subsequent action 
between the same parties assert the existence and val¬ 
idity of the same contract.” 

What Robertson really swore was that he had no contract 
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nor documentary instrument of any character with Gordon 
connecting him with the case under the Maish & Gordon 
contract. His deliberate and thrice repeated answers to 
three searching and comprehensive questions leave no other 
conclusion possible. It is practically an estoppel. 

Gordon denies that his signing the arbitration agreement 
of April 3, 1906, and the Raleigh agreement of April 12, 
1906, constitute admissions that Robertson had any right 
to a share of Gordon’s fee. On the contrary so far as the 
arbitration agreement is concerned it proves rather than dis¬ 
proves the fact that Gordon was denying and contesting 
Robertson's claims as well as those of Butler and Vale and 
of Nuzum. Butler and Vale had attempted to usurp the 
control and distribution in advance of the entire prospective 
fee (R. 119 and 123) and while they had made a deal with 
Nuzum and the McDonald crowd, they were at that time in 
a wrangle with Nuzum. Gordon was denouncing Butler 
and Vale's (R. 126-127) lawless usurpation and the absurd 
claim of Nuzum and his crowd under the fraudulent Mc¬ 
Donald contract, and was denying with equal emphasis the 
justice of Robertson’s pretensions, so that every man had a 
drawn knife in his hand for the other fellow, except Rob¬ 
ertson, who had his “snikasee” drawn for Gordon only. 
He did not even pretend to have any claim against Butler 
or Vale or Nuzum. Therefore, if at that time Gordon was 
recognizing Robertson’s claim, as Robertson asserts, Gor¬ 
don’s signing that agreement “for himself and associates” 
would have protected Robertson’s alleged rights, just as 
Gordon intended it to protect Gwydir, Hall and Edwards. 
But Robertson signed for himself and in his individual ca¬ 
pacity, and thus placed himself on record as being in an an¬ 
tagonistic and contesting attitude with the only party to that 
instrument upon whom he had even the pretense of a claim. 

As to the signing of the Raleigh agreement of April 12th, 
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by Gordon constituting an admission of Robertson’s alleged 
rights under the agreement of March 28th, that pretension 
is effectually disposed of. 

Gordon’s testimony on cross-examination (R. 122) about 
Raleigh agreement stands uncontradicted. 

Question. What do you mean by compromise and 
concession? If Mr. Robertson had no fee and no 
claim, how was he in a position to compromise any¬ 
thing or you to compromise with him ? 

Answer. Because he was claiming to have an inter¬ 
est in the Maish & Gordon contract and my position 
was that he had no interest except such as was con¬ 
tingent upon his securing a new contract, and Butler’s 
position was contested because he was claiming more 
than I believed he was entitled to legitimately, and the 
concession made by me to both, as set forth in the so- 
called Raleigh agreement, was under the distinct stipu¬ 
lation that it would secure a direct appropriation of the 
fee, and that refusal to do so would mean the loss of 
the entire fee.” 

It need only be added that no one, not even Robertson, 
ever for a moment questioned the fact that this Raleigh 
agreement of April 12th, was a compromise. 

As to the phraseology of the preamble of the Raleigh 
agreement (R. 120, bottom) in which the parties thereto are 
described as attorneys who “have rendered services to the 
Colville Indians,” and upon which Robertson lays so much 
stress as another Gordon “fatal admission,” Gordon has 
only to say that when that paper was signed he was too 
deeply absorbed in bidding a sad farewell to the $40,000 of 
which he then believed he was being deprived, to give any 
thought to the niceties of phraseology in which those par¬ 
ties were describing themselves. 

The recital was of no importance because that compro- 
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mise was executed as a supposed final adjustment which was 
to promptly secure the direct appropriation by Congress. 

As to other alleged admissions of the existence of the 
agreement of March 28th, between Gordon and Robertson, 
its existence was a simple fact. Furthermore, almost imme¬ 
diately after that agreement was signed Gordon was con¬ 
fronted with a statement by Butler that members of the Con¬ 
ference Committee had declared that unless attorneys agreed 
as to the distribution of the fee no fee would be appropriated 
(R. 122). The first compromise in the form of the arbitra¬ 
tion agreement was signed April 3rd, less than a week after 
the agreement of March 28th was executed. The existence 
of the instrument was necessarily admitted, but neither Nu- 
zum nor Vale nor Butler who testify as to Gordon’s alleged 
admission report a single utterance of Gordon acknowledg¬ 
ing any justice in Robertson’s alleged claim or that he (Gor¬ 
don) considered himself morally or legally bound thereby, 
except as it related to the proposed new contract. 

Gordon denies that Robertson either before or after the 
execution of the agreement of March 28th rendered any 
services which could constitute a consideration for the claim 
of one-half of Gordon’s fee or any part thereof. 

As Gordon has already shown that the sole basis upon 
which Robertson had any relation whatever with Gordon 
was Robertson’s admitted and proven agreement to secure a 
new contract with the Indians, this fourth issue is effectu¬ 
ally disposed of by the admitted fact that no new contract 
was secured, and the agreement of March 28th is therefore 
void for failure of consideration. 

Gordon asserts that Robertson has no claim against Gor¬ 
don for the additional reason that, as Robertson has no con¬ 
tract with Gordon to render any service except to secure the 
proposed new contract, any alleged services under the Maish 
& Gordon contract, if rendered by Robertson, were rendered 
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without the knowledge, request or authority of Gordon, and 
were, if rendered, purely voluntary on Robertson’s part, 
and that for such alleged services (upon which by his testi¬ 
mony of September 27, 1906, he based a claim for one-half 
of Gordon’s fee), he has already been fully compensated by 
the award of the Court of Claims upon a quantum meruit 
theory made to Robertson, and the question of compensa¬ 
tion for such alleged services is therefore res judicata, as 
much so as the award to Gordon, to whom the doors of all 
courts are closed. 

Upon the legal proposition stated in the foregoing para¬ 
graph, Gordon submits the following authorities: 


“The term parties as used in connection with the doc¬ 
trine of res judicata includes all who are directly in¬ 
terested in the subject matter of the suit and have a 
right and are given an opportunity to make defense, 
control proceedings, examine and cross-examine wit¬ 
nesses and appeal from the judgment or decree, in case 
an appeal lies.” 

Vol. 24, Am. & Eng. Ency., page 735. 


Robertson not only had all of the above qualifications but 
availed himself of his privileges and was actually made a 
party to this suit in the Court of Claims. His failure to ap¬ 
pear by formal intervention did not destroy his status as a 
party. 

Again: 

“Where cases are consolidated and heard together 
the object of which is satisfaction out of a common 
fund, the object being to settle the claims of the re¬ 
spective claimants between each other, as well as their 
claims against the common debtor or fund, the decree 
is binding upon all the parties.” 

Vol. 24, Am. & Eng. Encly., page 733, par. C. 
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The above citation describes literally the exact status in 
the Court of Claims and the conclusion drawn applies to all 
the parties whose claims were before that court. 

Again (and to this authority Gordon begs to call the 
court's especial attention) : 

“The doctrine is well settled that a judgment of a 
court of competent jurisdiction delivered upon the 
merits of a cause, is final and conclusive in a subsequent 
action upon the same cause not only as to the matters 
actually litigated and determined in the former action, 
but also as to ercry ground of recovery or defense 
which might have been presented therein. This rule is 
applied at law and in equity, etc.” 

Vol. 24, Am. & Eng. Encly., page 781. 

Gordon further contends that even if the “verbal” assign¬ 
ment to Robertson of one-half of Gordon’s interest in the 
Maish and Gordon contract had been made as alleged, such 
assignment of a part of an Indian contract would still have 
been absolutely void under section 2106, Rev. Stat., because 
no such assignment was ever in writing, nor was any such 
assignment ever approved and recorded as required by said 
statute. 

In conclusion, Gordon respectfully submits that to prove 
the invalidity of Robertson’s claim against Gordon it is only 
necessary to establish three propositions (all others are col¬ 
lateral and subsidiary). 

1. That Robertson was never employed by Gordon in 
connection with the case under the Maish and Gordon 
contract. 

2. The existence of Robertson’s prior agreement (made 
by correspondence) to secure a new contract with the In¬ 
dians ; and 

3. The fact that no new contract was secured. 
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The first proposition having been emphatically denied by 
Gordon the burden of proof rested upon Robertson, and as 
he has failed to furnish any evidence whatever of such em¬ 
ployment except his own unsupported and positively con¬ 
tradicted statement, the absence of such employment must 
be deemed established. 

The second proposition has not only been conclusively 
shown, but has never been denied by Robertson. 

The third is admitted. 

The agreement in issue is therefore shown to be void for 
want of consideration. 

, •;.* In conclusion we submit that the court below must be 
* presumed to have weighed all the evidence in this case and 
' that Jt^Rnding of fact (R. 187) should not be disturbed. 
The court found that the contract of March 28, 1906, was 
“evidently made in contemplation of a direct appropriation 
by Congress to the attorneys, or an allowance by the Interior 
Department under a new contract.” 

This finding will not be reviewed on appeal. 

11 App., D. C., 37, Brown vs. Wash. & Geo. Ry. 

10 App., D. C., 30, Barbour vs. Moore. 

11 App., D. C., 458, De Forest vs. U. S. 

Respectfully submitted, 

James B. Archer, 
Solicitor for Appellee, Gordon^ 









